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ON THE PRESENT VALUE OF DOWER RIGUTS— VESTED 
AND CONTINGENT. 

Suppose that the hushand is dead and the right of dower 
vested ; the property worth 9^0, and the annual rent 93. The 
widow will be entitled to one dollar per annum for life. What 
is its present value ? If the duration of her life were ascer- 
tained, the present value of the annuity would be a sum, which 
placed at compound interest, would pay the annuity and be just 
exhausted at her death. But the duration of her life is uncer- 
tain. The only certainty is, that according to the table of mor- 
tality she cannot possibly lire longer than her 99th year, and 
may die at any time. She has, then, a chance of receiving the 
annuity at the expiration of each year up to the 99th, and her 
interest in the annuity of each year is worth the amount of it 
multiplied by her chance of getting it. 

Suppose the case of a widow 93 years of age ; according to 
the Wigglesworth table of mortality, 2 Robinson's Practice, 881, 
old edition, out of a certain number of persons at birth, 4898, 
only 30 will attain the age of 93 years. Of this number 23 
will live a year longer, IG will live two years. &c., up to the 
99th year, when only one will be living, and that one will die 
before the expiration of the 100th year, not living to receive the 
annuity then payable. Now as 23 out of the 30 live until the 
end of the year, and 7 die before that time, the probability of 
her living at that time will be represented by the fraction 23-80, 
and the possibility of her death by tie fraction 7-30, If she 
lives she will receive the annuity — if he dies it will go to those 
entitled in remainder. Then the §1 payable at the expiration of 
the first year, or ,9434, its present value, should be divided between 
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the widow and the remainderman in the proportion of their re- 
spective chances: 

That is to the widow 28-30 x 9434 = 7232 22-30. 

" remainderman 7-30x9434 = 2201 8-30 = 9434. 

The sum pajrable at the expiration of the second year will be 
divided in like proportion, that is to the widow the 16-30thpart, 
and the residue, the 14-3()th part, to the remainderman. Hence 
we have the following table^ showing the present value of her 
interest : 







Table No. 1. 








O 

Is 


Probability of 
living the No. 
of years in the 
first column. 


Present value 
of $1 payable 
at number of 
years stated in 
first column. 


Portion of an- 
nuity of each 
jrear to which 
widow is en- 
titled. 






1 

2 
3 
4 
5 
6 


23-10 

16-30 

10-30 

5-30 

2-30 

1-30 


9434 
8900 
8396 
7921 
7473 
7050 


7232 506-690 
4746 460-690 
2798 460-690 
1320 115-690 
0498 138-690 
0235 






4,91,74 


1,68,31 299-690 





To ascertain the rule for determining the present value of a 
contingent right of dower, suppose the case of a husband 94 
years of age, and a wife 93 ; and that the annuity of one dollar 
per annum is payable to A while both are living, to B when 
both are dead, to C while the wife survives t^e husband, and to 
D while the husband survives the wife. According to the table 
of mortality both will be dead after the expiration of six years, 
B receiving certainly the whole annuity after that time ; A, C, 
and D having no possible chance of receiving any portion after 
that time. Hence the annuity for the six years alone is subject 
to division, and the question is what portion of the present 
value of the annuity for six years shall each of the parties A, 
B, C and D receive. 

It is manifest according to the principles before, stated that 
the present value of the sum payable at the expiration of each 
year must be divided between the parties in the proportion of 
the fractions respectively representing the chance of each for 
receiving it ; and as it is certain, a physical certainty, that the 
husband and wife will both be living, or both dead, <5r wife living 
and husband dead, or husband living and wife dead, at the expi- 
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ration of either of the six years, the sum of the fractions, rep- 
resenting respectively, the probability of each event, must be 
eqeal to/a unit, which, in the mathematics of probabilities, is the 
symbol of certainty. 

The death of each and their living are independent events, 
and the probability that any two of tbem will concur is ascer- 
tained by multiplying the separate probabilities of each event. 
If the protjability llhat the husband will be living at the expira- 
tion of a year is one third, and the probability that the wife 
will be living is one third, then the probability that both will be 
living is 1-3 x 1-3 = 1-9. But the question may be asked wliat 
is the authority for this ? The answer is, that ;is conceded by 
every author who has written upon the subject of the mathe- 
matics of probabilities. If this is not satisfactory, then it may 
be answered that it is capable of the same ocular demonstration 
as that 2x2 = 4, or 4 — 1 = 3, or 2-8 = 4, or that the area ol 
a square is equal to the product of the two sides, or any other 
proposition, the proof of which may be made palpable to sense 
and sight, 

In throwing a half dollar the chance that the head will be up 
is one half, for the reason that it must come head or tail, and 
the chances are equal, two in all and one for each event. If 
the chance for a head the first throw is one half, and the chance 
for a head the second throw is one half, then the chance for a 
head twice in succession is J x J = J ; that is, the result of the 
two throws must of necessity be two heads, or two tails, or a 
head and a tail, or a tail and a head, and as one of these four 
must happen, and the chances of each are equal, one fourth rep- 
resents the probability of. each. 

Or suppose there are three males, whom we designate M 1, — 
M 2, — ^M 3, — and three females whom we designate F 1, — F 2, — 
F 3, — ^and it is admitted that one of each will die each year. 
What is the probability that M 1 and F 1 will die during the 
first year. The chance that M 1 will die during the first year 
is J, the chance that F 1 will die during the first year is J, 
and the chance that both will die is J x J = 1-9. For it is 
manifest that the two who die during the first year will be M 1, — 
F 1,— or M 1, --F 2,— or M 1,— F 3,— or M 2,— F 1,— or 
M 2,— F 2,— or M 2,— F 3,— or M 3,— F 1,— or M 3,— F 2,-— 
or M 3, — F 3. It must of necessity be one of these nine 
pairs, and as the chances for each are equal, that of M 1,-- 
F 1, — and each of the. others, is one ninth. 

To take another illustration of the principle ^ what is the 
chance that M 1 will be living and F 1 dead at the expiration 
of the first year ? As but one of the males die during the year, 
and two are living at the end of it, the chance that M 1 will 
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liTe is I ; as before stated the chance that F 1 will die is ^ ; 
and the chance that M 1 will live and F 1 will die is | x ^ 
s= 2-9. Now it is manifest that there must be two males living 
and one female dead at the expiration of the year, and this com- 
bination must of necessity be either — 

U M l,-M 2,-ana F 1. 4. M 1,-M 3,-Rnd F 1. 7. M 2,-M 3,--and F 1. 
a. M 1,-M 2,--and F 2. 5. M 1,-M 3,-and F 2. 8. M 2,~M 3,-and F 2. 
r M 1,-M 2,-and F 3. 6. M 1,-M 3,-and F 3. 9. M 2,-M 3,-and F 3. 

The chance for each of these combinations is the same, and as 
there are nine of them, the chance for each is 1-9. The com- 
bination M 1 living and F 1 dead appears in two of the 
series, the 1st and 4th, hence there are two chances out of nine 
in favour of its happening, and the probability is represented by 
the fraction 2-9. Hence it is manifest that in matters of li^ 
and death, as in all other events, the probability of the concur- 
rence of any two independent events of life or death is ascer- 
tained by multiplying the two separate probabilities. By the 
application of this rule we have in the case just stated, the 
chance of 

M 1 living, F 1 living, at end of Isk year, 4 x } ■- 4-9. 
M 1 dead, F 1 dead, " " « | x f — 1-9. 

M 1 living, F 1 dead, " " " | x J — 2-9. 

M 1 dead, F 1 living, " « " } x | — 2-9. 

The sum of the several chances 4-9 x 1-9 x 2-9 x 2-9 — 9-9 ■- 1. 

Now if we apply the same mode of calculation to the case of 
the wife 98 years of age, and the husband 94, we will ascertain 
the several portions of the annuity which A, B, C, and D are 
respectively entitled to receive. Bj the table of mortality there 
are 80 persons who iittain the age of 98 ; of these 7 die during 
the 4rst year and 28 are living at the end of it. The proba-. 
bility then, that the wife will be living at the end of the first 
year is 28-80, and that she will be dead is 7-80. By the table of 
mortality 28 persons attain the age of 94 years, and of this 
number 7 die during the first year. The probability then that 
the husband wiU be dead at the end of the first year is 7-28 ; 
that he will be living is 16-28 ; Hence the probability that at 
the end of the first year 

HusbaAd living and wife living is 16-23 x 23-30 «- 368-6CID. 

Do. dead do. dead 7-23 x 7 30 «- 49-090. 

Do. living do. dead 16-23 x 7-30 — 112-690. 

Do. dead do. living 7-23 x 23-30 «- 161-690. 

The sum of the several probabilities being — 

368-690 X 49-690 x 112-690 x 161-699 — 1. 

The present value of $1 payable at the expiration of the first 
year iB ,9484, and the portion which each of the parties is enti- 
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tied to receive is ascertained by maltiplying this sum by the 
chance of receiving it ; and we have the following results : 

A's portion — who receives during joint lives 

of husband and wife, is 368-600 x ,0434 — ,5031 322-600 

B*s |K>rtion — who receives aAer husband and 

wife are both dead, is 40-600 x ,0434 — ,0660 656-600 

C*8 portion —^* ho receives whilst wife sur- 
vives the husband, is. i 161-600 x ,0434 — ,2201 184-600 

D*8 portion — who receives whilst the hus- 
band survives the wife, is 112-600 x ,0434 — ,1531 218-600 

Total, ,0434 

Making the same calculation for each of the six years, we have 
the following tables : 



Table No. 2. 

Showing portion to which A is entitled. 
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Tabli No. 8. 

Showing portion to which B is entitled. 
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23-30 X 16-23 x ,0434— ,5031 322-600 1 

16-30 X 10-23 X ,8000— ,2063 630-600 2 

10-30 X d-23x,8306— ,0608 280.60011 3 

5-30x 2.23x,7021— ,0114 550-6061 4 

2-30 X 1-23 X ,7473-,0021 456-600| 5 

1-30 X 0-23 X ,7050— ,0000 I 6 



4,0174 7840 68-600 



7-30 X 7-23 X, 0434 ■ 
14-30 X 13-23 X, 8000- 
20-30 X 18-23 X, 8306- 
25-30 X 21-23 X, 7021 - 
28.^0 X 22-23 X, 7473 - 
20-30.- 23-23 X, 7050- 



S0660 666-600 
-,2347 370-600 
-.4380 360-600 
-,G026 585-600 
-,6671 378-690 
i,63l5 



4,0174 26911 270-600 
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By these tables the present value of the whole annuity is $4,9174. 

A's portion by table No. 2, 7840 68-690 

B's portion " " No. 3, 2;691 1 279-690 

C's portion " " No. 4, ,8991231-690 

Da portion " " No. 5, ,5431 1 12-690 

$4,9174 

The portion of C ,8991 231-690, is the amount which the 
wife is entitled to receive for her contingent right of dower in 
real estate of the fee simple value of fifty dollars, the interest 
upon one third of that sum, her dower if her husband were 
dead, being $1 per annum. The portion of an estate of the fee 
simple value of fifty dollars being thus ascertained, if we double 
it of course we have the portion of one hundred dollars — ^in 
other words, the per cent by which we may determine the value 
of a contingent right of dower in an estate of any amount. 

The rule for ascertaining the present value of an annuity 
payable to the wife whilst she survives her husband — ^which is a 
contingent right of dower — as stated in the appendix to Mat- 
thew's Guide to Executors, Law Library, Vol. IX, is, from the 
present value of an annuity payable during the life of the wife, 
deduct one half ot the present value of an annuity payable 
during the joint lives of husband and wife. Why deduct one 
half ? Why not the whole of the annuity on the joint lives ? 
The subject to be divided, to be deducted from, is an annuity 
during the life of the wife. That is the whole. What aife the 
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parts ? The present value of an annuity payable whilst the wife 
surviyes the husband, is one part, and the present value of an 
annuity payable whilst husband and wife are both living, is 
mother part. These parts are separate and distinct, and in 
no respect merge into each other. They include the whole sub- 
ject, and when they are taken out there is nothing left of it. 
Now the amount of the whole, and of one of the parts being 
given, by what process shall we determine the amount of the 
other part ? A most difiScult mathematical problem, for the so- 
lution of which the ashes of the dead have been sifted to find an 
Archimedes or Euclid, and the result is stated by Matthews. 

One dozen apples are to be divided between two boys, and 
one is to get 7 ; these are the facts agreed. By the rule of 
Matthews the solution is from the whole, 12, deduct ^ of 7 = 3^, 
and the residue 8 J is the number which the other boy gets. 
Then the twelve apples are to be divided, 7 to one boy and 8^ 
to the other, making in all 15^ ; the solution of the problem 
having added 3^ to the number of apples. 

An annuity of one dollar per annum payable during the life 
of a wife 93 years of age is by table No. 1 worth 81,6831 
299-690 ; an annuity payable during the joint lives of a wife 
93 years of age, and of a husband 94 years of age is worth by 
table No. 2, ,7840 68-690. By the rule of Matthews, to find 
the value of the annuity payable whilst the wife survives the 
husband, from the value of the annuity payable during the life 
of the wife, . . . 81,6831 299-690 

Deduct one half of the annuity on their joint 

Uves, half of ,7840 68-690, • ,3920 34-690 

The present value of the annuity whilst wife 

survives the husband, is . . 1,2911 265-690 

Now by the terms of the problem, the other 

part — the annuity on the joint lives, is ,7840 68-690 

The parts added making . . $2,0751333-690 

The result in this case, as in the other, showing that the 
amount of the subject of division has largely increased during 
the progress of the solution oft the problem. 

Again, by the rule of Matthews the wife gets one half of the 
annuity during the joint lives of herself and husband, when, by 
the terras of the problem, she can take nothing during his life, 
but only after his death. If the joint existence terminates by 
her death, then the whole annuity ceases — if by his death, the 
annuity during her survivorship commences. 

The true rule is, deduct not half, but the whole of the annuity 
for the joint lives. To show that this is correct, suppose an 
annuity is granted to A during the life of B, but upon condition 
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that he shall pay it to B while she survives G. A will receive 
the annuity daring the joint lives of B and C, and B will re- 
ceive all, if anything is left of it — that is if the joint existence 
is terminated by the death of B, she receives nothing — ^if by 
the death of C, then B receives the annuity during the residue 
of her life. 

Tapbles Nos. 1, 2, and 4, furnish an unanswerable demonstra- 
tion bf the rule. From the probability that the wife will be 
living at the expiration of the first year, as shown by table 
No. 1, . . . 23-80 = 629-690 

Deduct the probability that both will be 
living at the expiration of the first 

year, as shown by table No. 2, 23-30 xl6.23 =; 368-690 

And the result is the fraction represent- 
ing the probability that wife will be 
living and husband dead, as shown by 
table No. 4, . . ,61-690 

So too we have wife's portion of annuity 
payable the first year by table No. 1, ,7232 506-690 

Deduct portion to which party is enti- 
tled who holds during joint lives, as 
shown by table No. 2, . ,5031 322-690 

And the result is the portion of the 
party who receives upon the contin- 
gency that wife is living and husband 
dead, as shown by table No. 4, ,2201 184-690 

We have the whole annuity of the wife 
by table No. 1, . . 1,6831 299-690 

Deduct annuity payable during joint 

lives by table No. 2, • ,7840 68-600 

Value of annuity payable whilst wife 

survives the husband, by Table No. 4, ,8991 231-690 

Hence it is manifest that if from the probability that the wife 
will be living at the end of each year in the series, we deduct 
the probability that the husband and wife will both be living, 
the result is the fraction representing the probability that hus- 
band will be dead and wife living ; and, as a necessary conse- 
quence, it is true, that if from the present value of the annuity 
payable whilst the wife lives, we deduct the present value of an 
annuity payable whilst the husband and wife are both living, the 
remainder will be the present value of an annuity payable whilst 
the wife survives the husband. 

The annexed tables are taken from the American Almanac of 
1835. It will be found upon examination that table A corre- 
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sponda precisely with results obtained by calculation similar to 
that of table 'So 1. 

It will also be found that table B corresponds very nearly 
with the results of calculations made according to table No. 4. 
For the purpose of testing the accuracy of table B, we have 
made the following calculations : 

By the table, where the husband is 50 and wife 42, 

the value is, . • • • 5,81 

By calculation according to table No. 4, we find it, 5,41 

Excess, • • • ,10 

By the table, where the husband is 80 and wife 80, 

the value is, . • • • 8,20 

By calculation we find it, • . • 8,28 

Excess, • • • ,8 

By the table, where the husband is 84 and wife 90, 

the value is, • . • • 1,92 

By calculation we find it, • . . 2|04 

Excess, • . . ,2 

The excess in the result of a calculation being one tenth of 
one per cent, or $1 in $1000 in favour of the wife. Table B is 
based upon the Garlyle Table of Mortality ; whilst our calcula- 
tions were made according to the Wigglesworth Table. In most 
cases the discrepancy of the tables is but trifling, and unless the 
amount in controversy is very large the difference between 
table B and the result of a calculation according to the Wiggles- 
worth Table, will not pay for the labour required to make the 
calculation. 

E. F. P. 

Lexington^ November, 1858. 
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PRESENT VALUE OF DOWER RIGHTS, &c. [January 



Table A. 

Showing vahs of a vested right of dower m an estate of the fee 
simple value of $100. 



Agk. 


Value. 


Aoi. 


Value. 


Agb. 


Value. 


Age. 


Value. 





17,17 


24 


24,10 


48 


21,41 


72 


11,98 


1 


22,54 


25 


24,05 


49 


21,17 


7a 


11,50 


2 


23,84 


26 


23,97 


50 


20,91 


74 


11,04 


3 


24,77 


27 


23,88 


51 


20,63 


75 


10,57 


4 


25,40 


28 


23,78 


52 


20,35 


76 


10,08 


5 


25,00 


29 


23,69 


53 


20,05 


77 


9,59 


6 


25,77 


30 


23,59 


54 


19,74 


78 


9,10 


7 


25.85 


31 


23,50 


55 


19,42 


79 


8,63 


8 


25,86 


32 


23,42 


56 


19,08 


80 


8,19 


9 


25,81 


33 


23,33 


57 


18,72 


81 


7,72 


10 


25,72 


34 


23,25 


58 


18,34 


82 


7,27 


11 


25,55 


35 


23,17 


69 


17,94 


83 


6,88 


12 


25,36 


36 


23,06 


60 


17,53 


84 


6,60 


13 


25,16 


37 


22,94 


61 


17,08 


85 


6,53 


14 


24,94 


38 


22,83 


62 


16,61 


86 


7,01 


15 


24,71 


39 


22,72 


63 


16,12 


87 


5,55 


16 


24,63 


40 


22,61 


64 


15,5a 


88 


5.23 


17 


24,56 


41 


22,57 


65 


15,03 


89 


5,08 


18 


24,49 


42 


22,40 


66 


14,63 


90 


5,46 


19 


24,42 


43 


22,30 


67 


14,22 


91 


4,84 


20 


24>36 


44 


22,21 


68 


13,80 


92 


4,10 


21 


24,30 


45 


22,10 


69 


13,36 


93 


3,37 


22 


24,23 


46 


21,88 


70 


12,91 


94 


2,65 


23 


24,16 


47 


21,65 


71 


12,45 


95 


2,04 
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Tablk B. 

Showing the present value of a contmgeiU right of dower in real 
estate of the fee simple vahu of $100. 





22 


26 


30 


32 


34 


36 


38 


40 


42 


44 


46 
7,25 


48 


60 


52 


16 


3.68 


4,10 


4,58 


4,85 


5,14 


5,43 


5.73 


6,06| 6,42 


6,81 


7,74 


8,42 


9,18 


18 


3,57 


3,99 


4,61 


4,76 


5,03 


5,29 


5,66 


5,99; 6,35 


6,73 


7,08 


7,57 


8,21 


8,06 


20 


3,45 


3,88 


4,38 


4,64 


4,92 


5,15 


5,49 


5,86 


6,22 


6,60 


6,90 


7,38 


8,00 


8,74 


22 


3,33 


3,77 


4,25 


4,46 


4,74 


5,00 


6,33 


5,60 


6,03 


6,43 


6,72 


7,19 


7,79 


8,52 


24 


3,23 


3,65 


4,11 


4,32 


4,57 


4.85 


5,17 


5,52 


5,85 


6,18 


6,54 


6,99 


7,58 


8,30 


26 


3,12 


3,53 


3,97 


4,18 


4,42 


4,70 


5,01 


5,35 


5,60 


5,98 


6,36 


6,79 


7,37 


8,08 


2S 


3,01 


3,41 


3,83 


4,03 


4,26 


4,64 


4,84 


5,17 


5,47 


5,78 


6,17 


6.59 


7,15 


7,86 


30 


2,90 


3,28 


3,69 


3,88 


4,10 


4,38 


4,66 


4,99 


5,28 


5,58 


5,96 


6,38 


6,93 


7,61 


32 


2,79 


3,15 


3 55 


3,73 


3,94 


4,21 


4,48 


4.80 


5,09 


5,38 


5.74 


6.16 


6,70 


7,36 


34 


2,68 


3,02 


3,40 


3,57 


3,78 


4,03 


4,30 


4,60 


4,88 


5,17 


5,51 


5,92 


6,45 


7,10 


36 


2,56 


2,89 


3,25 


3,41 


3,61 


3,85 


4,11 


4,40 


4,66 


4,94 


5,26 


5,66 


6.18 


6,83 


38 


2,44 


2,76 


3,10 


3,25 


3,44 


3,67 


3.92 


4,19 


4,44 


4,70 


6,00 


5,39 


5.90 


6,53 


40 


2,32 


2,62 


2,95 


3,09 


3,27 


3,49 


3,72 


3,98 


4,22 


4,46 


4,74 


5,11 


5,61 


6,22 


42 


2,20 


2,48 


2,79 


2,93 


3,10 


3,30 


3.52 


3,76 


3.99 


4,22 


4,48 


4,83 


5,31 


5,90 


44 


2,07 


2,34 


2,63 


2,76 


2,92 


3,11 


3,32 


3,54 


3.75 


3,98 


4,22 


4,55 


4,99 


5,57 


46 


1,94 


2,21 


2,47 


2,59 


2,73 


2,92 


3,12 


3,32 


3,50 


3,71 


3,96 


4,26 


4,67 


5,22 


48 


1,85 


2,10 


2,3] 


2,42 


2,54 


2,76 


2,91 


3,10 


3,25 


3,44 


3,71 


3,97 


4,35 


4,85 


60 


1,71 


1,92 


2,15 


2,24 


2,35 


2,56 


2,71 


2,87 


3,00 


3,17 


3,49 


3,75 


4,03 


4,48 


62 


1,54 


1,74 


1,95 


2,06 


2,18 


2,31 


2,45 


2,60 


2,76 


2.90 


3,18 


3,46 


3,78 


4,12 


54 


1,40 


1,58 


1,77 


1,87 


1,97 


2,08 


2,21 


2,34 


2,48 


2,63 


2.81 


3,05 


3,37 


3,77 


66 


1,30 


1,44 


1,61 


1,70 


1,79 


1,89 


1,99 


2,10 


2,22 


2,35 


2;50 


2,72 


3,00 


3,36 


58 


1,17 


1,32 


1,48 


1,56 


1,64 


1,72 


1.81 


1,90 


2,00 


2,11 


2,24 


2,39 


2,59 


2,87 


60 


1,03 


1,17 


1,32 


1,40 


1,48 


1,56 


1,65 


1,74 


1,84 


1.95 


2,07 


2,20 


2,35 


2,57 


62 


0,91 


1,03 


1,16 


1,23 


1.30 


1,37 


1,45 


1,54 


1,63 


1,73 


1,85 


1,99 


2,17 


2,38 


64 


0,82 


0,92 


1,03 


1,09 


1,16 


1.23 


1,30 


1,37 


1,44 


1,51 


1,61 


1,75 


1,93 


2,15 


66 


0,74 


0,82 


0,92 


0,97 


1,02 


1,08 


1,13 


1,19 


1,25 


1,31 


1,37 


1,47 


1,63 


1,86 


68 


0,65 


0,73 


0,82 


0,86 


0,91 


0,96 


1,01 


1,06 


1,10 


1,15 


1,20 


1,25 


1,36 


1,54 


70 


0,54 


0,62 


0,70 


0,74 


0,78 


0,83 


0,87 


0,92 


0,97 


1,02 


1,07 


1,12 


1,17 


1,27 


72 


0,44 


0,50 


0,67 


0,61 


0,65 


0,69 


0,73 


0,77 


0,81 


0,85 


0,90 


0,96 


1,03 


1,11 


74 


0,38 


0,43 


0,49 


0,52 


0.55 


0,58 


0,61 


0,64 


0,68 


0,71 


0,75 


0,86 


0,89 


0,98 


76 


0,36 


0,38 


0,42 


0,45 


0,48 


0,51 


0,53 


0,56 


0.58 


0,60 


0,63 


0,67 


0,73 


0,82 


78 


0,30 


0,34 


0,38 


0,40 


0,43 


0,45 


0,47 


0,49 


0,50 


0.52 


0,53 


0,55 


0,60 


0,68 


80 


0,24 


0,28 


0,32 


0,34 
0,2^ 


0,36 


0,38 


0,41 


0,43 


0,44 


0,46 


0,47 


0,48 


0,50 


0,56 


82 


0,20 


0,22 


0,25 


0,29 


0,32 


0,34 


0,36 


0,38 


0,40 


0,41 


0.43 


0,45 


0,47 


84 


0,17 


0,18 


0,21 


0,23 


0,24 


0,26 


0,27 


0,29 


0,30 


0,32 


0,34 


0,37 


0,40 


0,42 


86 


0,14 


0,16 


0,18 


0,19 


0,20 


0.21 


0.22 


0,23 


0,26 


0,26 


0,27 


0,29 


0,38 


0,36 


88 


0,13 


0,16 


0,17 


0,18 


0,19 


0,20 


0,21 


0,21 


0,22 


0,22 


0,23 


0,24 


0,26 


0,30 


90 


0,11 


0,13 


0,15 


0,16 


0,17 


0,18 


0,19 


0,20 


0,21 


0,21 


0,22 


0,22 


0,23 


0,26 




22 


d6 


30 


32 


34 


36 


38 


40 


42 


44 


46 


48 


50 


52 



The line of ffgurbs at the top, commencing 22, 26, 30, &c., represents the age 
of the husband, whifH the column at the left side, commencing 16, 18, &c., rep- 
resents the age of the wife. To find the value in any given case, begin at the 
top of the column containing the age of the husband, and continue down it to 
the figure on the line wh^h begins with the age of the wife— and this figure 
represents the value. In the case of a husband 60 and wife 60 the value is 
$4,41— husband 40 and wife 28 it is $5,17, &c. 
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Table B — Continued. 

Showing thepreKnt value of a contingent right of dower in real 
estate of the fee simple value of $100. 





54 


56 


5S 


60 


63 


64 


66 


68 


70 


72 


74 


76 


80 


S4 


Ifi 


0,03 


10,6^ 


n,62'l2,4fe 


13,20 


i3je 


14,67 


15,63 


16,62 J 7,74' 18,53 


19,27 


2f,78 


22,10 


18 


i»,7l 


iO,5l 


11,40^12,24 


12,96 


! 13,63 


14,45 


15,39 


l6,4U7,5l|l8,rn 


10,03 


20,46 


21,86 


20 


9,49 


10,30 


11,1812,03 


12,72 


13,40 


14,22 


15,15 


16, 18,17,26 18,06 


18,7^ 


^0,18 


21,62 


22 


9;27 


10,09 


10,9511,60 


12,48 


13,17 


13,98 


14,90 


15,93:16.99,17,85 


lS,5fi 


19,87 


21,34 


24 


9,05 


9,80 


10,71 


11,56 


12,23 


12,94 


13,73 


14,63 


I5,66!l6,74li7,60 


18,25 


19,57 


21,05 


S6 


8v83 


9,62 


10,47 


11,30 


11,97 


12,69 


13,46 


14,35 


15,37 16,46^17,34 


17,06 


19,26 


2i)Jl 


28 


8,60 


9,37 


10,2211,03 


11,70 


12,42 


13,18 


14,05 


I5,06|l6,l5|n,06 


17,66 


18,96(20.47 


30 


8,35 


9,11 


9,g6'lO,75 


11,42 


12,13 


12,88 


13,74 


14,74 2 5,82' 16,75 


17,34 


18,65 


20,14 


32 


8,08 


8,84 


9,69' 10,46 


11,13 


11,82 


12,57 


13,42 


U,41 15,48:16,40 


17,00 


18,32 


19,78 


34 


7,80 


8,50 


9,40 


10,15 


10,82 


11,50 


12,25 


13,09 


14,07, 15,12! 16,01 


16,65 


17,96 


19,39 


36 


7.51 


8,26 


9,08 


9,82 


10,49 


1K16 


11,92 


12,75 


13,71 


14.74'15.02 


16.28 


17,57 


19,00 


38 


7,21 


7,95 


8,75 


e.4S 


10,13 


10,80 


11,57 


12,39 


13,33 


14,34,15,22 


15,89 


17,15 


iS,&9 


40 


6,89 


7,62 


8,41 


9,13 


9,76 


10,4^> 


11,19 


12,00 


11,93 


13,93.14,80 


15,47 


16,72 


18,16 


42 


6,56 


7.27 


8,CM 


8,76 


9,37 


io,oa 


10,78 


11.5S 


12,50 


13,52 14,37 


15,03 


16,26 


17,70 


** 


B,21 


6,91, 


7,65 


8,37 


8,95 


9,60 


10,34 


11,13 


12,04 


13,08|l3.92 


14,56 


15,76 


17,23 


46 


5.84 


6,53 


7,25 


7,95 


8,52 


9,16 


9,87 


10,65 


11,54 


12.5913,52 


!4,ori 


15,22 


16,70 


4S 


M5 


6,10 


6,84 


7,49 


8,04 


8,66 


0,37 


10,15 


11,00 


12,03 12.72 


13,50 


14,65 


16,10 


50 


5,05 


5,ri4 


6,17 


7.01 


7,52 


8,12 


8,83 


9,61 


10,43 


11.3911,90 


12,87 


14,05 


15,41 


62 


4,63 


5,22 


5,-''i6 


6,22 


6,97 


7,54 


8,24 


9,02 


9,82 


I0,68;il,27 


12,16 


13,32 


14,63 


54 


4,21 


4,78 


5.18 


5,72 


6,30 


6,02 


7.59 


8,37 


9,18 


9,97| 10,72 


11,37 


12.S1 


J 3,77 


56 


3,80 


4,30 


4,til 


5,33 


6,85 


6,37 


6,89 


7,68 


8,48 


9,26 


9.62 


10,50 


12,01 


13,12 


5e 


3,27 


3,79 


4,39 


4,06 


^,bO 


6,00 


6,4fi 


6,S9 


7,77 


8,56 


8,64 


9,37 


10,90 


12,06 


m 


%m 


3,31 


3,83 


4,41 


4,05 


5.47 


5,9§ 


6,48 


6.9S 


7,85 


8,08 


8,69 


9,99 


11,23 


62 


2,64 


2,97 


3,36 


3,82 


4,33 


4.87 


5,43 


%m 


6,57 


7,15 


7,72 


8,28 


9,36 


10,37 


64 


2.41 


2,70 


3,03 


3,39 


3,78 


4,22 


4,71 


5,25 


5,84 


6,47 


7,14 


7,76, 


8,84 


9,70 


66 


'>,12 


2,43 


2,74 


3,06 


3,39 


3,74 


4,12 


4,55 


5,04, 


5,60 


6,22 


6,88 


8,05 


9,02 


68 


l,7D 


2,09 


2,44 


2,77 


3,07 


3,3S 


3,60 


4,02 


4,39 


4,82 


5,3'^ 


5.B9 


7.08 


8.08 


70 


[,43 


1,67 


J, 98 


2,36 


2,70 


3,01 


ri.32 


3,65 


3.94 


4,27 


4,65 


5,09 


6,15 


7,12 


72 


1,22 


l,3fii 


1,57 


1,85 


2,17 


2,50 


2,84 


3,18 


3,53 


3,88 


4,24 


4,61 


5,38 


6,23 


74 


1,08 


1,20 


1.35 


1,54 


A,77 


2,03 


2,33 


2,G7 


3,05 


3,43 


3,77 


4,11 


4,80 


5,49 


76 


0,94 


um 


1,25 


1,42 


1,59 


1,76 


1,94 


2,16 


2,43 


2,76 


3,15 


3,60 


4,35 


5,03 


7B 


0,70 


0,04 


1,12 


1,29 


1,45 


L60 


1,75 


1,90 


2,08 


2.31 


2,61 


2,98 


3,78 


4,46 


BO 


0,64 


0,77 


0,94 


1,10 


1,26 


1,41 


1,50 


1,71 


1,87 


2,06 


.2,23 


2,54 


3,20 


3,85 


S2 


0,52 


0,60 


0,71 


0,84 


LOO 


1,16 


1,33 


1,50 


1,68 


1,87 


2,07 


2,29 


2,75 


3,28 


U 


0,45 


0,501 


0,58 


0,68, 


0,79 


0,90 


1,03 


1,18 


1,36 


1,57 


1,81 


2,04 


2,45 


2,80 


86 


1,40 


0,4& 


0,51 


0,5S 


0,66 


0,74 


0,83 


0,94 


1,08 


1,25 


1,44 


1,66 


2,09 


2.48 


88 


0,35 


0,41 


0,48 


0,55 


0,62 


0,69 


0,76 


0,B3 


0,92 


1,04 


1,20 


1,39 


1,79 


2,17 


90 


n,2f> 


0,35 


0,42 


0,51 


0,60 


0,68 


0,75 


0,81 


0,87 


0,96 


1,08 


1,23 


1,57 


1,92 


n 64l 


56 


58 60 1 


62 


64 ; 


66 


68 


70 


72 74 1 


75 


80 


84 



The line of figures at the top oommencing 22, 26, 30, &c., represents the age 
of the husband, w.hilst the column at the left side, commencing 16, 18, &c., rep- 
resents the age of the wife. To find the value in any given case, begin at the 
top of the column containing the age of the husband, and continue down it 
to the figure on the line which begins with the age of the wife— rand this 
figihre represents the value. In the case of a husband 60 and wife 60 the 
value is $4,41^husband 40 and wife 28 it is $5,17, &c. 
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PRECATORY TRUSTS. 

Means r. McCree et aU. 

In Chancery — at Hajneville. 

Wade Ketes — Chancellor. 

1. Precatorj Trusts. 2. Remoteness at the common law and under { 1302 
Code (Ala.) 3. Principles of account between administrators of prior 
limitee, as administrators and as individuals, and subsequent limitee. 

Martha Ann McCree, a married woman, had a separate es- 
tate, which was of both real and personal property. She made 
a will in which she declares : 

^^ 1. It is my will, wish and desire, that all just debts due by 
me, or on account of my estate or property, at my death, be 
promptly paid by my executor, hereinafter named. 

2. I give, bequeath and devise unto Robert P. Means, the 
sum of five thousand dollars, to be paid him, the said Robert, in 
five annual payments, computing from my death as to time. 

3. I give, bequeath and devise all the balance of my property 
and estate, both real, mixed and personal, also all chases in ac- 
tion and chattels to my beloved husband, Caleb P. McCree, to 
have and to hold said property and estate, real, mixed, personal, 
ehoses in action and chattels to him, the said Caleb P., his heirs 
and assigns forever, to his use, behoof and benefit in fee simple. 
But should my said husband die, without issue of his body, it is 

- my wish and will he shall give all of said property to Robert P. 
Means. 

4. I hereby constitute and appoint my said husband, Caleb 
P. McCree, executor of my last will and testament, hereby re- 
voking," &c. 

The testatrix died about the first of March 1858, and the hus- 
band sued out letters testamentary, took possession of the estate, 
returned to the Probate Court " no assets" and "no debts," ex- 
cept costs of Probate Court, and was thereupon, on final settle- 
ment, discharged as executor on the 8th of December, 1856. He 
retained possession of the property until the 19th day of October, 
1857, when he died without having made any disposition of the 
property, and without issue at the death of his wife, and with- 
out having had issue subsequently — Robert P. Means now claims 
that, in the events which have occurred, he became entitled to 
all the property given to the husband, and that he is also enti- 
tled to as much of the legacy to him as was unpaid at the death 
of Caleb P. McCree. 
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Three questions are presented for decision : 

1. Whether the words of the will create a truei in favor of 
complainant. 2. Whether such trust is void for remoteness. 
8. Of what shall he have account. 

1. Precatory trusts are nothing more nor less than express 
trusts. They are called precatory because words of recommen- 
dation, wishing, requ.esting, desiring, &c., that a person to whom 
property is given by will, shall at a certain time, or in a certain 
event, give the whole or a certain part of it to another, have 
been held to create a trust in favor of that other. Now, what- 
ever may be said in condemnation of the cases which establish- 
ed such trusts, it cannot be maintained that they violated any 
principle of law or of equity. The only error, that can be im- 
puted to them, is a mistake of the testator's intention ; for if it . 
be admitted that the testator intended by such words to create 
a trust, it cannot then be denied that a trust is thereby created. 
This shows that each case depends upon construction of the 
words in that particular case ; but a construction of words be- 
comes, like a principle, a rule of property, and is, therefore, as 
much as a principle, under the protection of the maxim %taTe 
decisM. It is necessary therefore that I should look into the 
cases to see if they have settled that the words " it is my wish 
and will he shall give all of said property to Robert P. Means," 
create a trust in his favor. And here I desire to express my 
dissent to the idea that a common-law court in this country may 
depart from a principle, or a construction of words which had 
been asserted and established in England, long before the Dec- 
laration of Independence, any more than it may depart in such 
cases from its own decisions. It is to the decisions of the Eng- 
lish Courts, that we look for the body of the common law, and 
though we are not bound by their recent decisions, yet what cer- 
tainty would there be in our system, if in the absence of a con- 
stitutional provision, a statute, and a judicial decision of our 
own, and in a case not affected by a chaAge of our circumstan- 
ces a client could not be advised that ^' such is the law: for it 
has been so held at Westminster for more than a century and a 
half," I think, therefore, I may say in regard to the English 
cases which establish precatory trusts, as Lord Elden said in re- 
gard to another class of cases : " Whether the cases which have 
been decided have been rightly decided or not, there are cases 
in which it has been held that a remainder ' to my family,' op- 
erates as a devise to my heir-at-law. With respect to those 
cases, he must be a bold man, who, sitting in a judicial chair, 
would attempt to distrust them." Might v. Atkt/nSj 1 T. and 
R., 143. 

I think it will be found, notwithstanding the strong language 
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of condemnation used bv some of the Judges, that the English 
cases, ancient and modern, establish that the words " wish," 
"recommend," "desire," "well-knowing," *' in full confidence," 
&c., ex vi termini import a trust ; unless it appear from the 
other words of the will that a trust was not intended. The 
words " will and desire," were held to import a trust in JSeles 
V. England, (A. D. 1702,) 2 Vernon 466, and in Forbes v. Ball, 
(A. D. 1817,) 3 Mer. 436. Without however undertaking 
to cite the many English cases which are scattered so thickly 
through the books, I content myself with Malin v. Keighlt/y 
(A. D. 1794,) 2 Ves. 333. Paul v. Compton, (A. D. 1801,) 8 
Yes. 376. Meredith v. Heneage, 1 Sim. 542, (A. D. 1824.) 
Briggs v. Penny, (A. D. 1851,) 8 Eng. L. & Eq. ll. 231, and 
with such others as I shall find occasion to cite in a subsequent 
part of the opinion. The American cases which I have found 
recognizing the English doctrine, are Harrison v. Harrison, 2 
Grat. ■'. JErickson v. Williams, 1, N. H. R. 217. Coates ap- 
peal, 2 bli'^te (Penn.) R. 129. McKonkey's Appeal 13 Id. 253. 
Lucas V. Lc^khart, 10 Sm. and Mat. 466. Bull v. Bull, 8 Con. 
47. Hunter \. Stembridge, 12 Geo. R. 142. 

The case of Gilbert v. Chapin, 19 Conn, 342, is said by the 
majority of the Court to be decided according to the English 
authorities, but they agree against the soundness of the general 
doctrine and that of course is but dictum. Two of the Judges 
dissented, and held that a trust was created. 

The case of Harper v. Phelps, 21 Conn. 257, is not adverse. 
The cases of Pinnock's Estate, 20 State (Penn.) 268 &u(l. JEllis 
V. Mlis, 15 Ala. R. 296, seem to repudiate the English construc- 
tion, and to hold that whether a trust is created must be deter- 
mined in each case upon the plain and familiar sense of the 
words used in the will. 

In the last ease, the testator gave to his wife " my whole es- 
tate real and personal, after payment of my just debts, recom- 
mending her at the same time to make some small allowance, at 
her convenience, to each of my brothers and sisters : say to each 
one thousand dollars;" and it was held that no trust was crea- 
ted. The court say : "it is certainly true that techni(al lan- 
guage is not necessary to the creation of a trust. It is suffi- 
cient, if it clearly appear from the language employed by the 
testator, that it was his intention to create a trust ; for the in- 
tention of the testator, deducible from an examination of the 
whole will, must in all cases be the pole-star to guide us to a 
correct conclusion." And again they say that the true rule is 
"to give such recommendatory expressions their natural, ordi- 
nary and familiaf sense, and having arrived at the true inten- 
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tion of the testator, to let that intention, if lawful, be the rule 
of decision in the particular case." 

It is clear, according to the English authorities, that the 
words of the will now before me ex vi termini import a trust, 
and that they also import a trust according to the American 
authorities, except the last two. Those two cases leave the ques- 
tion, as I have said, open to a construction of the words accord- 
ing to "their natural, ordinary and familiar sense." I think it 
may be asserted as a rule of construction, that if a testator 
shows by his will the force or meaning which he attaches to cer- 
tain words, that a court is bound, in ascertaining his intention, 
to give that force or meaning to his words whenever they occur 
in the will, unless there be something in the will which releases 
from it. Carnage v. Woodcock^ 2 Mun. 234. Dugans v. lAv- 
ingstone^ 15 Mo. 230. Now in the first item in this will, the 
testatrix says ; It is my will, wish and desire that all just debts 
due by me, or on account of my estate or property, at my death 
be promptly paid by my executor hereinafter named." No one 
can contend that the words " tvilly wish and desire^*' were used 
in that sentence as words of discretion ; for it is clear from the 
character of the duty imposed, that the testatrix understood and 
used them as words imperative. Nor can it be said that " de- 
sire" adds anything to the imperative character of the clause, 
and therefore I conclude that when she- afterwards used the 
words "it is my wish and will," that she also used them in the 
same imperative sense ; unless something be shown which proves 
that she undetstood and used them differently in the subsequent 
clause. I cannot perceive that the word "wish," detracts from 
the force of the word "will," and J read the sentence therefore, 
" It is my will he shall give all of said property to Robert P. 
Means." She was making a will and she used the very word by 
which such disposition of property is technically and popularly 
known. It imports according to " its natural, ordinary, and fa- 
miliar sense," as well as its legal sense, an imperative disposi- 
tion of property. Suppose th^ will had read, " I give my whole 
estate to my husband, Caleb P. McCree and his heirs^ and my 
will is, that after payment of my debts, he shall give * all of said 
property V to Robert P. Means, if he shall then be alive." Would 
not the husband have taken in trust ? Is there any difference in 
principle between one event and another, so far as the intention 
to create a trust is concerned ? In the one case, it is in the 
event that Means shall be alive at the time when the debts shall 
have been paid : in the other it is in the event that her husband 
" shall die without issue." The very idea of a trust is that 
property is conveyed to one person, with discretion to hold it for 
the benefit of another, or to convey it to another uncondition- 
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ally, or upon the happening of a certain contingcncj. The 
^' will" of the testatrix ia what I am bound to have executed, 
" if it be not illegal," and she has declared it to be her " will," 
that in a certain event the property shall be given to Robert P. 
Means, and that seems conclusive upon the import of the words. 

It is true, the learned Judge, who delivered the opinion in 
Ullis V. Mlis (supra) cited Forbes v. Bally 8 Mer. 487, in which 
the words " will and desire" were used, and he seems to repudi- 
ate it, as well as the other earlier English cases ; but the case 
before the court did not require a decision upon the force of 
those words, and I do not think the decision is an authority ad- 
verse to a trust in this case. 

K the words be suBScient to raise a trust, the next question 
is : Whether there is anything in the will inconsistent with its 
existence. It is said that no executory devise or bequest is valid 
if the prior taker has the absolute power of disposal, and that 
McCree had such power by the terms of the gift to him. The 
words are ^Uo the said Caleb P., his heirs and assigns forever, 
to his use, behoof, and benefit in fee simple." u the words 
"assigns to his use, behoof and benefit" be omitted, the re- 
maining words present nothing more than a common case of a 
fee upon which a conditional limitation or trust may be limited. 

In Meredith v. Heneagey 1 Sim. 542, the words in regard to 
the realty are, "her heirs and assigns forever," and as to the 
personalty, "her executors, administrators, and assigns forever," 
and yet nothing was said in the opinion about them, although 
the point was made. So in Macnab v. Whitbready 17 Bra v. 299, 
the words to " Charlotte Macnab, her heirs, executors, adminis- 
trators and assigns, " absolutely and forever," " and yet the 
Master of the Rolls made no point on them against the trust. 
These were cases, however, in which the trusts were held to be 
invalid for another reason. But in Parsons v. Baker, 18 Ves. 
476, the words of gift are to " Richard Cope Hopton, his heirs, 
and assigns forever," and then the words : " Not doubting, in 
case he should have no child or children of his own body, but 
that he will dispose and give my said real estate to the female 
descendants," &c., and it was held that a trust was created. And 
so in Pierson v. Q-arnety 2 Bro. C. C. 38, 226, the gift is to A. 
"his executors, administrators, and assigns," adding,, " and it ia 
my dying request to the said A., that if he shall die without 
leaving issae living at his death, the said A. do dispose of what 
fortune he shall receive under this my will to, and among the 
descendants of my late aunt. A.' C, his grandmother, in such 
manner and proportion as he shall t\-ihk proper," and it 
was lield by the Master of the Rolls, mid afterwards . by the 
Lord Chancellor, that a trust was created in the event for the 
2 
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descendants of A. C. See also Briggs v. Penny j 8 Eng. L. 
& Eq. 281. 

In Wood V. Cox, 15 Eng. Ch. R. 317, the gift was to C, " his 
heirs, executors, administrators and assigns, for his and their 
own use and benefit forever, trusting and wholly confiding in his 
honor, that he will act in strict conformity with my wishes." On 
the same day the testatrix dictated another testamentary paper, 
which was as follows : " Miss Mary and Miss Betsy Trussell for 
life lOOZ a year, to be equally, divided between them. Mrs. 
James JoYies 50Z. per annum for life. Miss Clements lOOZ. as 
a present," and many other persons and sums were named in the 
same way, and at the bottom was written by the testatrix: 
" Such is the wish of Mary Crompton." The Master of the 
Rolls held that C. took the property, subject to the, payment of 
the several sums mentioned in the last paper, and then in trust 
for the next of kin of the testatrix. An appeal was taken, and 
the Lord Chancellor held that C. took the property subject to 
the payment of the sums specified, and then not in trust, but for 
his own benefit. 2 Myl. and Cr. 684. Neither the Master of 
the Rolls, nor the Lord Chancellor, gave any weight to the word 
"assigns." The Lord Chancellor said, however, "before any 
construction can be adopted, making Sir George Cox a trustee 
of the whole property, the words "for his use and benefit" must 
be expunged from the will, or, by reason of some irresistible evi- 
dence derived from other parts of the testamentary disposition, 
treated as if they had never been inserted ; a construction which 
nothing but absolute necessity would justify." And again he 
says : " It was argued that the words trusting and wholly con- 
fiding in his honor that he will act in strict conformity with my 
wishes, " prove that the testatrix did not use the words " for his 
own use and benefit " in an absolute and unrestricted sense. 
Certainly she did not use those words in their absolute and un- 
restricted sense, as to the whole of her property, namely, as to 
that part which would be required to pay the legacies given to 
others, or in other words to execute her iviskes. 

And so in the case now under consideration, the words " it is 
my wish and will, he shnll give all of said property to Robert 
P. Means," prove that the words " his heirs and assigns forever, 
to his use, behoof, and benefit in fee simple," were not used " in 
an absolute and unrestricted sense," and they show on the con- 
trary the absolute meaning of the words of gift are restricted 
in Dne event, viz. death, " without issue." It is certainly a rule 
of construction that a will shall be so read, if it may be, that all 
its words and parts shall have efiect. By construing this will 
t<x-mean that Caleb P. McCree took an estate in fee in the land 
and the personal property absolutely, and that he took the prop- 
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erty " for his use, behoof, and benefit," forever, if he should not 
"die without issue," but if he should " die without issue," that 
Robert P. Means should take " all of said property" the whole 
will is reconciled, and as the Lord Chancellor said in the last 
cited case, there is " no inconsistency in any of the dispositions, 
no repugnancy in any of the clauses, no forced construction to 
be adopted, and no words to be omitted." And so it seems to 
me that " absolute necessity not only justifies, but requires me 
to hold that a trust was intended by the testatrix in the event 
specified. 

This is fully sustained by Wace v. Mallard, 11 Eng. L. and 
Eq. R. 4, A. D. 1852. In that case the words were, " I give, 
devise, and bequeath all my estate and effects whatsoever and 
wheresoever, and of what nature or quality soever which I shall 
or may be possessed of, interested in, or entitled unto, either in 
possession, or expectancy at the time of my decease, unto my 
dear wife Mary Mallard, her. heirs, executors, administrators or 
assigns, to and foi^ her sole use and benefit ; in full confidence 
that she, my said wife, will in every respect appropriate and ap- 
ply the same into and for the benefit of all my children." Mrs. 
Mallard, by her will, gave the property to the children for their 
lives with remainder to their issue, and it was held " that the 
widow took a life estate with a power of appointment among the 
children, and the gifts by will to the children for life were valid, 
but the remainders over were an excess of the power. The chil- 
dren of the testator took the unappointed part of the property 
as joint tenants." And so in Stone v. Mauhy. 3 Sim- 290, the 
testator bequeathed the residue of his personal estate to H. Dod- 
dridge for his own use and benefit, and in case H. Doddridge 
should happen to die in the testator's lifetime or afterwards, 
without having child or children then over. Doddridge survived 
the testator, and died without having had a child, and the limi- 
tation over was held to be good; and this shows that the words 
for " his use, behoof, and benefit are not repugnant to a limita- 
tion over directly in a certain event, and, of course, not repug- 
nant to such a limitation by way of trust. And here I think 
may be added, that the words, ''all of said property," in direct- 
ing the gift to Robert P. Means, furnish a full answer to the 
proposition that the testatrix intended that her husband should 
have the power of disposing of any part of the property, other- 
wise than subject to the contingent trust in favor of the com- 
plainant. 

There is a question asked arguendo by the learned judge who 
delivered the opinion in Elliu v. Ellis^ 15 Ala: 296, which bears 
upon this branch of the case. He asks : " Why not directly be- 
queath to them the money which he merely recommends Ids wife 
to give?" 
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The question must have been written without his usual care- 
fulness ; for if it were sound, then there could be neither express 
nor implied trusts in a will. If it be said a trust is a direct 
gift, then the question is without force, for the point was wheth- 
er a trust was created. It is apparent however, from the whole 
opinion that the question was not intended to have the force, 
which, standing alone, it might have ; but that is one of those 
extreme arguments which will sometimes slip in to sustain a con- 
clusion otherwise attained. 

I think, then, that I may say : 1. That the words " it is mv 
wish and will he shall give all my said property to Robert r. 
Means" are imperative, and that they import a trust, not only 
according to the weight of adjudicated cases, but also according 
to their ^' natural, ordinary, and familiar sense. 2. That the 
subject of the trust is certain. 3. That the object of it is cer- 
tain. 4. That there is nothing in the will which shows a con- 
txtiTj intention, and therefore, that a trust is created by the will, 
unless it be void for remoteness. 5. Then comes the question : 
Is the trust void for remoteness ? If the husband, having no 
issue, had made a will giving " all of said property" to his issue, 
and added, '' but if I die without issue, then to Robert P. 
Means," he would have complied with the words of the testatrix's 
will, and the complainant would have been entitled to take ; for 
that would have been a case which, according to precedent, 
makes an exception to the rule, that to "die without iseue" 
means -an indefinite failure of issue. But that exception cannot 
help the complainants, because, if the trust be void for remote- 
ness, Caleb P. McCree was not bound to execute a conveyance, 
and therefore the principle of equity, which considers that as 
done which ought to have been done, cannot be invoked. 

The rule is well established, that the words " die without ifr: 
sue" import at the common law, an indefinite failure of issue, 
and the trust in this case must, therefore, be held to be too re- 
mote, unless it be taken out of the rule by some exception or by 
the provision of some statute. 

There are several exceptions to the rule. The first is the one 
already mentioned, where the limitation over is on the death of 
the donor "without issue," and he had no issue at the time of 
the limitation. 

The second is where the failure of issue is combined with an 
event personal to the individual, as dying without issue and un- 
married. 

The third is where the subject.of the gift necessarily precludes 
the idea that an indefinite failure of issue was contemplated, as 
if the subject be an estate per autre vie. 

The fourth is where a restriction is raised from the nature of 
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the limitation oyer, as where all the limitations over in the event 
are for life. 

The fifth is where words or phrases are furnished bj the con- 
text which restrict the failure within the time prescribed, as issue 
living at death, or as in Tanget v. Q-aunU 1 P* W. 482. See 
Keves on Chattels, § 181 et seq. 

This case seems to fall within the second exception, and that 
exception applies to both real and personal property. 2 Jar. on 
"Wills 429. The will imposed an exclusil j personal duty by re- 
quiring the husband to make the gift to Means. Kirby v. JPow- 
ler^ 6%ro. Par. cas., 809. 2 Rop. Seq. 1555. Fearne Rem. 
482, and e consequentia raises as strong an argument as a per- 
sonal interest, and that is allowed to be restrictive, 2 Jar. on 
Wills 447. See also Doe'd. Frost v. Kingy 8 Bam. & Alder. 
546, and other like cases which rest upon the ground that an 
event personal is restrictive. 

Note the language used : "But should my said husband die 
without issue, it is my wish and will he shall eive all of said 
property to Robert P. Means." She has coupled his death with- 
out issue with thd gift she required him to make. She has made 
his death without issue a condition precedent to the requirement 
that he shall give the property to the complainant. She could 
not have intended that he should make the gift at some indefi- 
nite time after his death. The words which she used do not im- 
port a conveyance — ^that is to take effect at some future day : on 
the contrary, they import a gift in proesenti. The meaning must, 
therefore, be, that he should, at his death, give the property to 
Robert P. Means, if at that time he was without issue, as she 
knew he must be, if he should not again be married. And this 
view of the words and phrases seems to bring the case within 
the fifth class of exceptions also. 

The Code of this State provides, that " when a remainder is 
limited to take efiect on the death of any person without heirs, 
or heir of his body, or without issue, the words " heirs" or " is- 
sue" must be construed to mean heirs or issue living at the death 
of the person named as ancestor, § 1802. 

The English and Virginia statutes cover the case under con- 
sideration by express words; but our statute cannot reach it ex- 
cept by construction. The legislature undertook to remedy what 
was believed to be an evil, one kind of limitation alone is speci- 
fied, and y«t the evil is as great and is the same in regard to 
other kinds of limitation, as it is in regard to the one specified. 
Now the rule is, that a remedial statute must " be extended by 
construction to other case^ within the same mischief and occasion 
of the act, though not expressly within the words." Co. Lit. 
24 b ; Dwarris 67. And this extension, by construction, of the 
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enacting words of a remedial statute beyond their natural import 
and effect, is said to be by no means unusual. Bean ^ Chapter 
V. Middleborough, 2 Y. & J. 196. 

Thus, in Winchester's case, 3 Rep. 1, it was held that remain- 
ders were within the purview of 9 R. 2 C. 3, although it pro- 
vides only, *' if tenant for life, tenant in dower, tenant by curte- 
sy, or tenant in tail, after possibility of issue extinct lose in pros- 
eipe^ &c., that he in reversion^ his heirs, or successors shall have 
an attaint or a writ of error," &c. 

But if the rule be too strongly stated in the authorities cited, 
no one will deny that a remedial statute ought to have a con-^ 
struction co-extensive with the enl, if the enacting words have 
a meaning so extended. 

It is clear the word "remainder" was not used in the section 
as a technical word ; for there is no such thing technically as a 
remainder in personal property. It has, however, in some of the 
books a quasi technical meaning, by which it includes limitations 
of personalty, which, like remainders, are to take effect upon 
the regular expiration of a partial interest. In popular language, 
it means a residue, and I think, includes any kind of a limita- 
tion over, though, to a legal mind, that is certainly a very strong 
definition. 

If such be its popular meaning, then the construction, accord- 
ing to the rule, must reach the evil wherever it exists in any kind 
of limitation over, and the statute must, therefore, be held to 
govern this case. 

There are, indeed, divers cases in which the most learned Eng- 
lish Judges have held that such a disposition of property, as is 
contained in this will, created a life estate in the first taker and 
a remainder over in trust. Thus in Wright v. Atkyns^ 17 
Ves. 255, there was a devise of real and a bequest of leasehold 
estates to the devisor's widow and " her heirs forever, in the 
fullest confidence that after her decease, she will devise the prop- 
erty to my family," and it was held, by Sir William Grant, that 
the widow took an estate for life only, with remainder in trust, 
for the devisor's heir as persona designata^ and the decision was 
afterwards affirmed by Lord Eldon, 19 Ves. 299. Upon appeal 
to the House of Lords, however. Lord Eldon said : '* Upon re- 
considering this case, I ^m perfectly satisfied that there is no 
ground to say that Mrs. Atkyns is only tenant for life," and he 
then held that she took the fee subject to a trust. 1 T. & Rus. 
113. And so in Wace v. Mallard, 11 Eng. L. & Eq. R. 4, which 
has been already cited, where the gift was to the widow,- her 
heirs, executors, administrators, or assigns to and for her sole 
use and benefit, in full confidence that she would appropriate and 
apply the same for the benefit of his children. Parker, V. C, 
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held that the widow took but a life estate, with the power of ap- 
propriating the remainder. 

It seems very clear, however, that Lord Eldon's opinion in the 
House of Lords is correct, that in cases like this, the first taker 
has a fee subject to a conditional limitation by way of trust. 
But it is also true, that in the event prescribed, the first taker's 
interest is terminated with his life, and the residue or remainder 
of the estate passes to the next limitee. 

This fact and th^ last cases which I have cited are strongly 
persuasive of the construction which I have given to the statute. 

My conclusion, then, upon the second question is, that the 
trust in favor of the complainant is not too remote at the Com- 
mon Law, and if it were, that it is saved by the statute. 

3. The question then is upon the account. The complainant 
was entitled unconditionally to five thousand dollars of the estate 
left by the testatrix, and in the event which has happened he has 
become entitled to the "balance" of her property. He is therefore 
entitled to the whole of the estate left by her at her death to- 
gether with the accretions to the capital since that time, subject 
to such charges and deductions as may be shown ought to be 
made according to the rules of law. That is the general propo- 
sition ; but it is necessary to lay down some more specific rules, 
especially as the administrators are liable partly as administra- 
tors, and partly as individuals. As administrators they are lia- 
ble ; first, for the interest upon such part of the fivre thousand 
dollars as had become due before the intestate's death, and was 
unpaid, from the day it was payable until the end of the year in 
which he died, subject to be discharged, as to so much as accrued 
after his death, in whole or in part, by showing profit after 
his death and outside of the eijiblements. The principle is 
that so long as McGee or his estate retained the property, or 
took the profits, his estate ought to pay interest. And his ad- 
ministrators arc entitled to the crop of the year of his death, 
after deducting one year's supply for the plantation of the pro- 
visions which were made on' it. The end of the year is not per- 
haps strictly correct, but it is better to have rule than to have a 
special inquiry in each case, as to the time when the crop was 
gathered. It may be before the end of the year, or it may not 
be until time to prepare for the next crop, with which of course 
it cannot interfere. The end of the year is the time when ac- 
counts in the country are generally cast, and the crop is the 
profit of that year. If it be not strictly correct, then I must 
do as Lord Eldon said in Q-ibson v. Bott., 7 Ves. 95, "I must 
cut the difficulty," and so follow his example in that case and 
in Sltivell v. Bernard, 6 Ves. 520, 

Second, for the value of any part of the corpus of the estate 
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aliened by their intestate, with interest from his death, if the 
complainant shall elect so to charge them, instead of pursuing 
the property in the hands of the purchasers. This rule must be 
taken with qualification. If a mule or gin was sold or exchang- 
ed, the substitute cannot be taken, and the value of the one 
aliened also claimed. And further, if an exchange or sale was 

Erudent under the circumstances, I think the complainant is 
ound by it. Not that the first taker had the power of aliena- 
tion for nis own benefit, but as a trustee had the right to ex- 
change or sell for the benefit of the estate, and this power seems 
to result from his right to enjoy and manage the property as a 
prudent proprietor. But this second liability is not open to in- 
quiry under this will. 

Tnird, for deterioration of any part of the corpus of the es- 
tate which was for want of good husbandry, or ordinary care. 

Fourth, for deficit of personal property received by their in- 
testate under the will and the accretions to the capital thereof, 
as increase of slaves, which remained not at his death ; unless 
some ground of discharge be shown, as that the chattel was lost 
or destroyed, notwithstanding the ordinary care of an absolute 
owner ; or that it was a chattel consumed or worn out in the use, 
and not such a one as good husbandry required to be kept in re- 
pair, or replaced by another before his death. 

It is true as a general rule that one who has a partial interest 
in flocks or herds, takes the increase as profits. But it is said 
that the rule is subject to the qualiiication that the original stock 
must be kept up out of the increase. It seems that the qualifi- 
cation ought to be greater in this country in regard to hogs 
when they are given iu connection with a plantation and slaves, 
for good Husbandry requires, if it may be done by it, that the 
number of stock hogs should be increased pari passu with the 
increased demand for the sustenance of the slaves. If such ad- 
dition were made by good husbandry, it would become part of the 
corpus, and if not made, when it could and should, by good hus- 
bandry, have been done, there should be a charge for the deficit. 

They are liable individually: First, for all the property with 
accretions to the capital thereof which was of her estate and 
which ^ame to their hands after the death of their intestate ; un- 
less lost or destroyed before demand made by complainant, and 
in spite of ordinary care on their part. If charged with the 
value, they must be charged with interest from the loss or de- 
struction. 

I said ^* before demand," because the legal title having passed 
to them as administrators they had the right to hold the proper- 
ty, subject of course to the complainant*s equity. 

Second, for all the corpus and accretions lost aforesaid, which 
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was in their hands when demand was made hy complainant, and 
which the^ shall not deliver, under the order which will he made, 
and this liability as in trover. What property was. in their hands 
when demand was made is matter for present inquiry; what they 
shall not deliver will remain for future reference. 

Third, for any deterioration of the estate which resulted from 
a want of ordinary care before demand by complainant ; if after 
demand made, then for such deterioration, with or without care, 
as in case, unless they be charged in trover. 

Fourth, for all profits received since the death of their intes- 
tate, except the emblements after deducting the year's suppW as 
aforesaid, with interest from demand, if subsequent and from 
reception, if prior unless they discharge themselves as to the 
latter period, as in case of administrators and executors, or they 
may be charged with the profits to demand, and with rents and 
hires afterwards, with interest from the usual time in such cases 
at the election of the complainant. If the complainant shall 
charge the administrators with the profits received by them from 
the plantation, he cannot of course charge them with the year's 
supply which was consumed in making them. 

When personal estate is given to one person for a limited pe- 
riod, with limitations over, the general rule is, that '' anless the 
testator directs the mode so that the perishable part shall con- 
tinue as it was, the court understands that it shall be put in such 
a state that the others may enjoy it after the decease of the 
first." Howe v. Earl of Dartmouth, 7 Ves. 137. Whether the 
first taker is to enjoy the property in specie is a question of in- 
tention, whether it be specific or residuary. Pickering v. Pick- 
ering^ 2 Beav. 57. When the gift is specific, it is prima facie 
the intention that the property shall be enjoyed in specie, when 
it is residuary, it is prima facie the intention that it shall be 
converted. Keyes on Chattels, § 22. The gift to the husband 
in this case was residuary and prima facie y therefore the com- 
plainant is entitled to an account of the whole estate which came 
to the husband after the death of his wife, as well of chattels 
consumable in the use as of those not consumable. But I think 
the testatrix intended that her husband should enjoy the proper- 
ty in specie, and this seems to be quite certain when the will is 
^^read by the light of surrounding circumstances." And this is 
not without authority. Dunbar v. Woodcock, 10 Leigh 628; 
JEvans v. Inglehart, 6 Gill & John. 195. It would indeed be do- 
ing violence to the intention of the testatrix to say that she in- 
.-^ndedher husband should enjoy the property otherwise than 
"m accordance with the custom of the country." 

The husband then was entitled to the use as owner of all the 
property left by his wife at her death, except the legacy to com- 
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plainant. But he was entitled to that use only " in accordance 
with the custom of the country." As to chattels which were 
consumable in the use, as wines, preserves, Ac, and which did 
not pertain to the plantation, I think there can be no account ; 
unless it be of such of them as were left specifically at his death. 
But the current of authority seems to be against the qualifica- 
tion, though it has a dictum. Dorr v. Wainwright^ 10 Pick. 
330, and "a sense of plain justice" in its favor. 

Now the owner of a plantation, according to the custom of the 
country, takes the profit of it, and the profit is the nett income 
after keeping up the plantation out of the proceeds of it. The 
plantation with its furniture, its provisions, its stock, &c., consti- 
tuted the corpus of her estate. The ears of corn, which were 
part of the supply of plantation provisions at his death, were 
not the identical ears which were part of the supply at the death 
of the testatrix, nor was the mule, nor the plough, which had 
been put in the place of the one that was worn out, the identical 
mule or plough ; but still they were parts of the same corpus^ ai 
a man or a river is ever the same, though the particles of one 
and the other isire ever changing. 

Suppose the testatrix had said : " I give the income from my 
plantation to my husband for life, and then Robert P. Means 
shall take," would not that have been just what she has said ? 
and would not the husband have been bound first to apply the 
pre ceeds to keeping up the plantation? and would not Means 
have been entitled according to the rules which I have laid down ? 

Take it to be the general rule that the gift for a limited period 
of a chattel consumable in its use is the gift of it absolutely, y^t 
it is but a question'of intention; and there may be a valid liiiii- 
tation over of such chattel where it is to be specifically enjoyed 
by the first taker whenever an intention appears to charge him 
with the value or like kind. This accords with and is nothing more 
than the principle of bailment. Thus, if A. lends to B. a burjhel of 
corn, B. takes the absolute property in the corn, but he ijB bound 
to return a bushel of corn or pay its value. So if a sum of 
money be limited to A. for life, to be taken specifically by him 
with a limitation over, A. takes that particular money absolute- 
ly, and yet the limitation over is good ; for as it ha& been said 
" more novel than the Phoenix, it not only renovates itself, but 
produces issue." If this be true, a fortiori^ is it true also of 
corn, &c., when taken in connection with a plantation? This 
partly sustains the mode prescribed for the accouhi, but it is not 
broad enough ; and besides, it is not the true ground. My po- 
sition, as I have already said, is that the husband took the cor- 
pus, in the event which has happened in trusjT for Means ; the 
profits he took for himself. If he did take it in trust he was 
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bound to ^ood husbandry. In corroboration of the position, it 
may be said, as it is presumed that it i?as the intention of the 
testatrix that her husband should take and enjoy the property 
*'^ in accordance with the custom of the country/' so it must be 
presumed that she intended the complainant, if he took at all, 
should take and enioy it in the say way. It cannot be said that 
the tiestatrix intended that Means should cake the plantation 
stripped of provisions and implements of husbandry, but on the 
contrary, it must be said that she intended he should take it fur- 
nished and ready for planting. But take a case : A plantation, 
slaves, provisions, plantation tools, &c., are conveyed to^. in trust, 
to receive the profits and pay them to C, for ten years, remainder 
to D. After the expiration of ten years, there is a contest between 
D. and the trustee, upon the questions, what was profit and what 
was corpvA? The answer is plain, and it shows two propositions 
to be true : 1. That the gift of plantation, provisions, &;c., is not 
inconsistent with a limitation over, though tbey are consumable 
by use, and to be specifically enjoyed ; and 2. That they con- 
stitute a part of the corpus in such cases. 

In support of the principal rules which I have prescribed for 
taking the account, 1 rely for authority upon one or another of 
these cases : Flowers v. Franklin^ 6 Watts 265 ; Robertson v. 
Colliery 1 Hill Ch. E. 870; Patterson v. Berlin, 1 McMullan 
Eq. R. 462 ; Florry jh Trapier v. Glover, 2 Hill Ch. R. 520 ; 
Finley v. Hunter, 3 Stroth. Eq. R. 84 ; Madden v. Madden, 2 
Leigh 889, dictum Green, J.; but most especially I rely upon 
the well settled principles which govern an account between trus- 
tee and cestui que truM, 

I know there are cases which seem to be in conflict with some 
of the principles of account which I have laid down, as Hayle 
v. Burrodale, 1 Eq. Ca. Abr. 861-88 ; Poindexter v. Black- 
hum, 1 Ir. Eq. 289 ; Smith v. Barham, 2 Dw. Eq. 426 ; Lewis 
V. Bavis, 8 Mo. 188, &c. ; but I think I have followed the in- 
tention of the testatrix and the main current of authorities. 
This case, however, is distinguishable from them ; for here there 
is an express trust. But the principles ought to be the same 
where the limitation over is direct, for there is an implied trust. 
The case of Harrison v. Foster, 9 Ala. 955, seems also at first 
sight to be partly adverse, but the same distinction seems to ex- 
ist. If, however, it be not so, and that case governs this, I re- 
serve the matter of account it controls until the coming in of 
the Master's report. 

The Master will credit the administrators as such, with what- 
ever amount was paid to complainant on the legacy to him; but 
without anticipating further questions that nuiy arise on the ref- 
-erence, I will add a general direction that he make all reasona- 
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ble charges aod allowances on both sides. And this I do the 
more readily as the contest has been entirely upon ^^ the outer 
wall/' and I have been left to the account without argument or 
brief. 

There are two other questions in the answer which go to the 
bill, but they were not relied on in the argument. I have look- 
ed into them, however, and they seem to be without force in this 
cause. The first is, that the complainant is a non-resident, and 
that he has not given security for costs. The testimony shows 
that he has been a resident of the State for several years. The 
other is that decree of the Probate Court concludes, and that is 
met as to the legacy of five thousand dollars by the statute al- 
lowing bills for the correction of mistakes of law or fact which 
were made without fiiult on the part of complainant, and as to 
the residue by the fact that it was an equity of which that court 
could not take cognizance. 

Let the following decree be entered : 

This cause came on to be heard at the last term on bill, an- 
swers, testimony, &c., and was reserved for decree in vacation, 
and now upon consideration thereof, it is adjudged that com- 
plainant is entitled to relief. 

It is therefore ordered that it be referred to the Registrat as 
Master, to take and state accounts in accordance with the opin- 
ion, and that he report at the next term. 

It is further ordered that the amount of the appeal bond to 
supersede this decree shall be ten thousand dollars. 

WADE KEYES, CfhanceUor. 
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Hugh McQuain v. James F, Mdine, 

In the District Court of the United States for the Western District of Vir- 
ginia, at Clarksburg. Spring Term, 1858. 

Under the provisions of the Code of Virginia, when a sale of land has been 
made by a sheriff for the non-payment of taxes, and a conveyance has 
been made by the clerk of the county court, and recorded, such title as 
was in the person assessed with the taxes, at the beginning of the year 
for which the assessment was made, is vested in the purchaser, notwith- 
standing any irregularity in the proceedings, unless it appear on the face 
thereof. 

Though the pi:r.y in whose name the land was assessed, after the assess- 
ment, and before the sale, died^ and under a decree against his heirs, the 
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land was 8()M licfore the convej.inre was made by the clerk in pnrsannce 
of the sale for the non-payinent of taxes, the ftale for the taxes will pre- 
vail against the sale under the decree. 
The purchaser at the sale, fur the non-payment of taxes, need not t^how the 
proceedings previous to the deed from the clerk to him, in order to re- 
cover on such title. The deed itself, when regular, is f)rf»wo ./aci« evi- 
dence that the proceedin«;s were regular, and that the title passed. 
The assessment of the land on the commissioner's book with the taxes for 
the non-puyroent of which, it is sold, is not a circumstance in relation to 
the sale, which is required to be recited in tlie deed froii\ the clerk to the 
purchaser. 
If the assessment be such a circumstance, a recital that the land was re- 
turned delinquent for the non-payment of the taxes, necessarily implies 
such previous assessment, and is sufficient. 

The case is fully stated in the opinion of the Judge. 

John S. Hoffman and Benjamin Wilson for the plaintiff. 
William A, Harrison and Charles T. Harrison for the de- 
fendant. 

Brockenbrough, J. 

This is an action of ejectment, originally brought in the circuit 
court of Gilmer, by Hugh McQuain v. Oeorge Spurgeon, the 
tenant in possession, to recover a tract of ISO acres of land, sit- 
iiatcd in the county of Gilmer, on the Bear Fork of Cove Creek. 
lames F. Meline, the lessor of the original defendant, and a citi- 
zen of the State of Ohio, appeared, and was made defendant in 
the place of his lessee, in pursuance of the provision of the Code 
of Virginia, p. 658, § 6. At the time of his appearance, the 
new defendant pleaded the general issue, and presented a peti- 
tion to the State court, alleging that he was a citizen of the 
State of Ohio, and praying on that ground, a removal of the 
cause to this court, in virtue of the act of Congress in such case 
made and provided. The requirements of the act of Congress 
having been complied with, the cause was regularly transferred 
to the docket of this court. 

The cause comes on now to be heard on a case agreed between 
the counsel for the parties respectively, the important facts of 
which will here be stated. 

On the 30th of November 1838, a patent was issued from the 
Land Office of Virginia, granting the land in controversy, dc- 
scribod as containing 130 acres, situate in Lewis county, on Big 
Cove Creek, and setting out the metes and bounds thercofj to 
one Cummins E. Jackson, in absolute, fee simple. At a subse- 
quent period, the Legislature of Virginia created the county of 
Gilmer, embracing that portion of the county of Lewis in which 
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the land in controversy is situate. The identity of the land 
granted to Jackson with that in controversy between the parties 
here, is a fact found by the special case agreed between them. 

The plaintiff claims under a tax title deed, made to him on the 
20th day of August 1853, by 0. B. Conrad, cleik of the county 
court of Gilmer, conveying the land in controversy to the plain- 
tiff, as purchaser thereof, at a sale made by the sheriff of Gil- 
mer, of said land, as delinquent for the non-payment of taxes 
due by C. E. Jackson, to the Commonwealth. The conveyance 
was made by the clerk in virtue of the 16th section of chapter 
37, p. 203, of the Code of Virginia. The fact of the due elec- 
tion and qualification of the grantor as Clerk of Gilmer, is es- 
tablished by the case agreed. The material recitals in the deed 
are that it appeared from papers in the clerk's office of Gilmer 
county, that the land in controversy, together with four other 
tracts conveyed by the same deeds, was included in a list of de- 
linquent lands delivered by the auditor of public accounts, to the 
sheriff of Gilmer, to be sold by him, in the year 1850 : that it 
was reported as being delinquent for the non-payment of taxes 
due thereon for the years 1845, 6, 7, 8 and 9 : that the said list 
was copied three times, and that one copy was posted at the 
front door of the court-house, with a notice subjoined that the 
real estate therein mentioned, would be sold at September court, 
1850, of Gilmer, as appeared by a copy filed in the said clerk's 
office : that it also appeared by a list of the lands reported as 
having been sold by said sheriff, in the months of September and 
October of the last mentioned years, and filed in the clerk's of- 
fice : that the land in controvery, described as number 5, at the 
September term of the court, 1850, 'and on the 23d day of that 
month, was sold for the amount of tax due thereon, being 76 
cents, and that the plaintiff became the purchaser thereof for 
that sum : that the tract in controversy was returned delinquent 
in the name of Cummins E. Jackson, and that the purchase mo- 
ney, fees and commission, were paid by the plaintiff to the dep- 
uty sheriff who made the sale, as appeared by his receipts in the 
hands of the plaintiff : that two years had elapsed since the sale, 
and the land had not been redeemed : that the whole tract was 
sold : that the plaintiff after the expiration of the two years ob- 
tained from the surveyor of Gilmer a report of the tract so sold, 
which was presented to the county court of Gilmer, at its Au- 
gust term, 1853, and no objection appearing to it, the court or • 
dered it to be recorded, which was accordingly done. The land 
was conveyed by metes and bounds, conforming to those set out 
and described in the original patent from the Commonwealth to 
Cummins E. Jackson, of November 1838, before referred to. 
The deed was acknowledged by the grantor before a justice of 
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the peace for Gilmer, and admitted to record on the day of its 
date. 

The defendant claims title to the land in controversy in virtue 
of a judicial sale made under a decree of the circuit court of 
Lewis county. On the 21st of June 1848, certain creditors of 
C. E. Jackson;£Ied their bill in chancery in the circuit court of 
Lewis county against him and others, seeking to subject his real 
estate to sale for the payments of his debts, he being then a non- 
resident of the State of Virginia. Pending the said cause C. 
E. Jackson died intestate, and the cause was revived against his 
heirs at law. On the 26th of March 1853, the court pronounced a 
decree directing the real estate which had descended to the heirs 
at law of the debtor, to be sold by certain commissioners named 
in the decree. The real estate, embracing the land in contro- 
versy here, was sold by the commissioners on the 20th of Au- 
gust 1853, and Joseph H. Dis Debar became the purchaser of 
the last mentioned tract at the price of $400 50, which sale was 
confirmed by the court by a decree rendered on the 27th of Au- 
gust 1853 ; and by another decree rendered on th« 6th of Sep- 
tember 1854, the commissioners were ordered to execute a deed 
conveying said land to Debar when he should pay the purchase 
money. Cummins E. Jackson died in California in December 
1849. It is ascertained by the special case that the land in con- 
troversy was worth $400 at the time of the sale made by the 
sheriff of Gilmer, for tha taxes. The purchaser at the judicial 
sale sold, or contracted to sell, the said land, and made a deed 
of conveyance thereof, to the defendant Meline, and the origi- 
nal defendant Spurgeon took possession of the land as tenant of 
the present defendant, Meline. 

The general question of vital interest resulting from the facts 
thus agreed is, was the deed of the 26th of August 1853, from 
the clerk of Gilmer, effectual to convey the legal title to the land 
in question, previously vested in C. E. Jackson by the Common- 
wealth's patent of November 1838, to the plaintiff here or not ? 
If that deed was valid and effectual for that purpose, then al- 
though its execution was subsequent in point of time to the ren- 
dition of the decree of the circuit court of Lewis, directing a 
sale of said land to satisfy the claims of the creditors of tho 
patentee jackaon, yet it operated by relation to vest in the gran- 
tee such estate as was vested in the party assessed with the taxes, 
on account whereof the sale was made at the commencement of 
the year for which the said taxes were assessed, notwithstanding 
any irregularity in the proceisdings under which the said gran- 
tee claims title, unless such irregularity appear on the face of 
the proceedings. — Code of Virginia, p. 240, § 22. If, on the 
other hand, there be any irregularity apparent upon the face of 
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the proceedings, such as the act contemplates, such irregularity 
vitiated the deed, and made it a simple nullity. Accordingly 
the whole stress of the able and elaborate argument of the coun- 
sel on each side has been directed to this point, the counsel for 
the plaintiff maintaining the validity of the deed, and the coun- 
sel for the defendant insisting with great earnestness that it was 
inoperative and void. 

It is much to be regretted that sitting as a Federal court, 1 
am called to break the way in the exposition of a most impor- 
tant statute of the State, not heretofore expounded by her own 
judicial tribunals; and my embarrassment is increased by the 
consideration that if I err in its interpretation, the error is one 
which cannot be reversed by writ of error from the Supreme 
Court of the United States, the amount in controversy not being 
sufficient to give jurisdiction to that tribunal. In construing the 
various sections of this statute which are pertinent to the (ques- 
tion presented for solution, I am to place myself in the position 
of a State court called to expound them, and apply the same 
construction which that court would apply, as far as that can be 
ascertained by the light of reason and the analogies of the law; 
for it is a most wise and salutary provision of the Judiciary act 
of 1789 that the laws of the several States shall be rules of de- 
cision for the Federal courts exercising jurisdiction within the 
territorial limits of such States rcspectivdy. Had these sec- 
tions of the act of 1850 been expounded by the highest judicial 
tribunal of the State, that exposition would furnish an authori- 
tative rule for the guidance of the judgment of this court, for it 
is well settled that the decision of the highest appellate court of 
a State, involving the construction of the statute law of the 
State, is the highest evidence of that law, that the Federal 
courts of every degree, including the Supreme Court of the 
United States, as well as all subordinate tribunals, are absolute- 
ly bound by such decision. But although the recent law in re- 
lation to the sale of hinds delinquent f6r the non-payment of 
taxes due to the State, has not yet been expounded by her own 
courts, the provisions of former laws on the same subject and 
very similar to the law now to be interpreted, have been fully 
expounded by the Court of Appeals in several recent cases, and 
I have derived great aid in reaching a conclusion satisfactory to 
myself, from the light furnished by the luminous opinions of that 
court in the cases of Flanagan v. Crrimmettj 10 Grat. 421, and 
Hobbs V. ShumateSj 11 Grat. 616. 

It is insisted by the counsel for the defendant, that there is 
an irregularity on the face of the proceedings sufficient to vitiate 
the deed, under which the plaintiff claims. It is said that there 
is no recital or averment in the deed that the land in question 
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bad ever been assessed at all. It is certainly true tbat tbcrc is 
no such averment in express terms. The statute requires that 
the deed of the clerk conveying land sold for the non-payment 
of taxes to the purchaser, shall set forth all the circumstances 
appearing in the clerk's office in relation to the sale. Another 
statute requires that the assessors of the lands of the Common- 
wealth deposit in the clerk's office of their respective courts lists, 
showing the assessed value of all the lands in the county, and 
the law presume.^, in the absence of direct proof, that the public 
duty thus enjoined has been j)roperly and riglitfuUy pe»formed. 
There was, then, in the clerk's office of Gihiier county, on the 
20th day of August 185'^, record evidence that the land con- 
veyed by the clerk to the plaiiitiiT had been regularly assessed, 
and the amount of tax with wliich it had been charged. Was 
the fact of such asses.sment, one of the circumstances appearing 
in the clerk's office in relation to the sale, the failure to set forth 
which vitiated the deed. If it was necessary to set it forth in 
the deed, has not this been sul>stantially done in averring that 
the land in controversy Avas delinquent for the non-payment of 
taxes due thereon, and the amount of those taxes? I shall 
briefly address myself to each of these questions in the orclcr 
stated. 

Does the omission to aver in express terms, in the deed, that 
the land sold as delinquent for tlie non-payment of taxes was 
duly assessed, vitiate the deed ? There can be no question that 
the assessment of the land, as a matter of fact, lies in the foun- 
dation of the plaintiff's title, for if there was no assessmeni, no 
taxes were due, and If no taxes were due, there could be no de- 
linquency for their non-payment. A salt, therefore, and con- 
veyance of land for non-payment of ttixes without a jjrevious as- 
sessment would be a simple nullity. But though there must ne- 
cessarily be an assessment in all such cases, is it one of those 
circumstances appearing in the clerk's office in relation to the 
sale, which it is indispensable to aver in the deed to give it va- 
lidity ? The case of Flanagan v. Grimmett is a strong authori- 
ty in support of the negative of the question. This case requir- 
ed the C'jurt to construe the act of the 9th of February 1814, 
respecting tlio sale of lands delinquent for the non-payment of 
taxes. The act was passed to remedy evils growing out of past 
legislation, and the construction put upon the former laws on 
the Sixme subject by thj coui-t of Ai)peals. Very stringent rules 
had been previously a})pliod ])y the court against the purchaser 
of a tax title. " When the act of February, 1814," says the 
court, '' was enacted, the legislature was fully aware of the con- 
struction whieli had uniformly been put on laws of this descrip- 
tion. Few princii)les of law arc more firmly established, and 
3 
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from their influence on the transactions of others, more widely 
known thun that where the validity of a deed depends upon an 
act in pais, the party claiming under it is bound to prove the 
performance of the act : that in the case of a naked power not 
coupled with an interest, the law requires that every prerequisite 
to the exercise of such power should precede it : that the claim- 
ant under a sale made to enforce a forfeiture must show that the 
law has been strictly complied with : thd»t the recitals in a deed 
of an officer selling for taxes were not even prima facie evidence 
of the regularity of his proceedings, and that these facts must 
be proved by evidence aliunde,*' The court held that these 
rules were essentially modified by the act of 1814. That act 
required the sheriff to advertise a sale of delinquent lands at the 
May, June and July terms of the court of his county, and to 
publish the advertisement at least once every week for two months 
preceding the time of sale, in some newspaper published in the 
city of Richmond. It also directed him to execute a deed to 
the purchaser at such sale, reciting the circumstances thereof, 
and setting forth particularly and truly the amount of the pur- 
chase money ; and that after the time of redemption allowed 
had elapsed, the regularity of the proceedings under which the 
purchaser at the sale claims title shall not be questioned, unless 
such irregularity appears on the face of the proceedings. In 
the construction of this act it was held that by the circumstances 
of the sale, which are recited in the deed, was not meant, all the 
steps to be. taken by the various officers which preceded the sale, 
but the circumstances attending the sale itself viz ; that the sale 
was made at the time and place prescribed for the sale of lands 
returned delinquent : if less than the whole lot or tract was sold, 
how much was sold ; who was the purchaser, and the amount of 
the purchase money ; and that it was not necessary that the deed 
should recite that the land had been advertised; that even if an in- 
sufficient advertisement was recited, it would not be an irregularity 
on the face of the proceedings which would avoid the deed ; but 
any recital of that fact being unnecessary, the recital of an in- 
sufficient advertisement was mere surplusage, not affecting the va- 
lidity of the deed. The deed to the purchaser was held to be valid, 
though there was no express recital of the fact that the land had 
been assessed. The attention of the court does not seem to have 
been called to this omission, but it is not to be presumed that an 
omission fatal to the pretensions of the purchaser's claim would 
have escaped the vigilance of both bench and bar, in a case so 
Jaborately discussed by each. The only reasonable deduction 
to be drawn from the case, touching the point under considera- 
tion, is, that the recital, in express terms, of the fact of assess- 
ment was not one of the circumstances of the sale, required to 
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be recited in the deed to the purchaser. Has the law of 1850, 
made any change in this respect? The language of the two 
acts are very similar, hut not identical. By the act of 1814, 
the sheriff who conducted the sale was required to execute the 
deed to the purchaser : by that of 1850, the clerk of the county 
is required to make it: by the former, it was contemplated that 
the sheriff should make the deed before the expiration of the 
two years allowed for the redemption of the land : by the latter 
the clerk is required to make the conveyance after the expira- 
tion of that time : by the former, it is required that the deed 
recite the circufnstances of the sahy and set forth particularly 
and truly the amount of the purchase money : by the latter, 
that the clerk's deed set forth all the circumstances appearing 
iu the clerk's office in relation to the sale. The former act seems 
to have required a more minute recital than the latter, and this 
discrimination was not an arbitrary one. The sheriff was requir- 
ed by the former act to recite in his deed all the circumstances 
attending the sale," which seems to have been reasonable as he 
was personally cognizant of those circumstances ; but by the lat- 
ter, the clerk is only required to recite those circumstances, in 
relation to the sale, appearing in the clerk's office. We have 
seen from the case of Flanagan v. Q-rimmett^ that the recital 
of the fact of assessment was not one of the circumstances of 
the sale required to be expressly recited in the sheriff's deed ; 
and if not, I can conceive of no reason why it should be so 
deemed under the act of 1850, which was designed to restrict 
rather than enlarge those recitals. The assessment, though the 
remote foundation of the purch: sers title, under either, cannot 
be affirmed to be a circumstance having immediate reference to 
the sale. It is an indispensable element of title in either case, 
but not a circumstance in relation to the sale itself, within the 
meaning of the act. But even if it were so, I apprehend that 
the fact that the land was regularly and duly assessed is. sub- 
stantially averred in the deed in this case. The recital that the 
land was delinquent for the non-payment of the taxes due upon 
it, not by reasonable intendments only, but by necessary impli- 
cation^ involes the averment that the land was assessed. The 
assessment of land by the proper officers of the government is 
the only mode known to the law, by which the amount of tax 
chargeable on the lands, is fixed and determined. Until the as- 
sessment, the amount of tax due upon the lands is altogether in- 
determinate and uncertain, and no demand or levy for the tax, 
can lawfully be made, until the quantum of tax has been fixed 
and ascertained, in the mode prescribed by law. Lands may be 
assessed without a subsequent delinquency, because this may be 
prevented by the payment of the taxes, but the converse of the 
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proposition is not true. There can be no (Iclipqucncy without a 
previous assessment, and wlicn it is aflirmcH, therefore, that 
Imids become delinquent for the non-payment of taxes, it is af- 
firmed, by necessary implication, tliat the lands had been pre- 
viously assessed. The silence of the Court of Appeals in the 
two ca^es of Flanagan v, Grhnmvtt and Ilohbs v. Sltumates, 
above cited, as to the omission to recite expressly that the lands 
had been assessed, coupled with the decision in each case, that 
the deeds to the ])urchaser were valid to vest a good prima fa- 
cie title in him, and such title, as at the time the land was re- 
turned delinquent was vested in the person on whose name it 
was so returned, seems pregnant with the admission, that the 
recital of delinquency necessarily presupposes a previous assess- 
ment. 

During my investigation of this case, I have felt a strong de- 
sire to sustain, the title of the defendant, who appears to have 
acted in good faith, and to have paid full value for the land, 
rather than that of the plaintiif who purchased it for a song. 
But it is the bu'siness of courts to declare and not to make the 
law, and as the plaintiff seems to have acquired his title, in ac- 
cordance with the prescribed formalities of the law under which 
he acted ; and as the Court of Appeals in the two leading cases 
cited, have sustained the title of the purchasers, in cases in which 
the recitals were much less special than in the case at bar, and 
in virtue of a statute not at all different in principle from that 
which is to govern the present case. I am constrained to say 
that judgment must be rendered for the plaintiff. 



PARTNERSHIP LIABILITY.— LIMITED PARTNERSHIP. 
Kyle v. Early and others. 

e 

Circuit Court of Wythe County, Va. October Term, 1858. 

Quo member of a firm cannot admit another person as a partner ; but the 
|.)crison so admitted cannot complain of the irregularity of his admission. 

Though persons may not be partners inter se, yet they ma^ be held to be 
partners as to third parties ; there being a distinction as to the cirenm- 
otances necessary to constitute the rclationsiiip of partners, in the two 
cases. 

One \Yho is a partner to any extent In so to the full extent of the liabilities 
of the firm, in the absence of a compliance with the requisitions of the 
law concerning limited partnerships. 
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The court will not enjoin an execution against partners, to enable tlicm to 
settle their responsibilities among themselves, but will hold all liable for 
the whole debt, leaving them to .settle with each other. 

It is not a sufficient ground for an injunction, that the party wiis not served 
with process in the suit in which the judgment or decree, sought to be 
injoincd, was rendered, if the original demand was just, and no substan- 
tial ?njury has been done to the complainant. 

QuiiSRE : Whether one partner has not a right to enter an appearance for 
the whole firm, and whether a judgment or decree, rendered upon such 
appearance, ought to be enjoined at the instance of another member who 
was not served with process. 

This was an injunction, granted by the Hon. S, V. Fulkersoriy 
and filed in the Circuit Court of Carroll County, setting out the 
following case : 

That^ in the year 1854, Harrold S. Mathews, the Hon, 
Andrew S. Fulton^ and eight other persons entered into a joint- 
lease of a tract of mineral land in Carroll County, upon which 
a copper mine had been discovered, and formed themselves into 
a partnership under the style of "TAe Dalton Copper Mining 
Company,'' for the purpose of exploring and working said mine, 
each member being entitled to one tenth of the profits, and lia- 
ble for one tenth of the losses of the undertaking ; Tfiat, soon 
afterwards the complainant, James Kyle, Jr.^ bought from 
Mathews one fifth of his interest in said company, by a written 
agreement, which provided that they should share in the profits 
and bear the losses of their undertaking in proportion to their 
shares and interest : That, another firm was established about 
the same time, which was composed of several members of the 
Dalton Mining Company, and eight other persons (of whom 
John Early was one) not belonging to that Company, which firm 
was called ^''Pierce, Rice ^ Go.,'' and was intended to carry on 
mercantile operations, and was located in the mining district, 
near the Dalton mine : That the Dalton Mining Company con- 
tracted a heavy debt to Pierce, Rice ^ Co. ; that in the year 
1856 Pierce, Rice ^ Co, filed their bill in the Circuit Court of 
Carroll County against the Dalton Mining Company, to have a 
settlement of accounts and payment of the amount due to 
Pierce, Rice ^ Co, ; that the defendant, Fulton, who was a 
member of both firms, being Judge of the said Circuit Court, 
the cause was sent to the County Court of Carroll to be therein 
proceeded with ; that a settlement of accounts was made, upon 
which the Dalton Copyer Mining Company was found indebted 
to Pierce, Rice (j- Co, in the sum of upwards of $10,000 : that 
the County Court made a decree in favor of Pierce, Rice ^- Co. 
for the amount so found due ; but that said Court, instead of 
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awarding execution against all of the Dalton Mining Company, 
for the whole amount, appointed the %b,\A John Early a receiver, 
and directed that each member or set of members, of that com- 
pany, (the number having been largely increased by sales and 
sub-divisions,) should pay to Early one tenth of the amount due 
to Pierce, Bice ^ Co., and that upon failure so to do. Early 
might sue out executions against the member or members so 
failing ; that, among other provisions of said decree it was or- 
dered that " the defendants, S, S. Mathews and James Kyle, Jr., 
do jointly pay one tenth. part of the said sum., to the said re- 
ceiver, and upon their failure so to do that he issue execution 
for the same, &c. ;*' that no process to answer the said bill was 
ever served upon complainant ; that at the time said bill was 
filed, account taken, and decree pronounced, complainant was, 
and still is, an inhabitant of North Carolina, residing at Fay- 
etteville, yet no order of publication was ever made against him : 
that he vas utterly ignorant of the suit and decree until in the 
summer of 1858, visiting the mineral springs of South-western 
Virginia, the sheriff of Wythe County levied upon his servant, 
horses and carriage, to satisfy an execution issued by Early, 
receiver, as aforesaid, against Mathews and complainant, founded 
upon the said decree, for an amount upwards of $11 00 — inclu- 
ding interest and costs ; that Mathews is totally insolvent, and 
complainant will have to pay the whole debt and lose the amount, 
unless. he can obtain relief: that at the time the firm o{ Pierce, 
Bice ^ Co. was established complainant was not a member of 
the Dalton Copper Mining Company: that he was never regis- 
tered on the books of that Company, and his name never ap- 
peared as a member : that he had no voice in its management, 
nor had he ever voted in the election of its managers ; that the 
members of the firm of Pierce, Bice Sf Co., (a majority of whom 
belonged to the Dalton Company,) knew that he was not a mem- 
ber of the Dalton Mining Company : that the Dalton Company 
did not obtain credit on the faith of his membership, and that 
they had not been credited by Pierce, Bice & Co. on the faith 
of his responsibility : that although he had never been served 
with process in the said suit, and no order of publication had 
been made against him, and he was utterly ignorant of the exist- 
ence of the suit, yet an appearance had been fraudulently en- 
tered for him without his knowledge, and the decree recited that 
" the defendant, James Kyle, Jr., appeared here in court, and 
declining to answer, the bill is taken for confessed as to him,*' 
which recital was wholly false : that the amount which he .had 
agreed to pay to his co-partner Mathews was yet unpaid, and 
complainant was willing to pay it to such person as the Court 
might direct : that although complainant was assured that said 
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decree was erroneous, he could not appeal therefrom in time to 
prevent a sale of his property ; and making the sheriff of 
Wythe, Early y the recei' .r, and all the other members of Pierce^ 
Rice ^ Co.^ of whom said Mathews was one, defendants to his 
bill, he prayed that the sheriff might be restrained from selling 
his property : that Early might be prohibited from enforcing 
the said decree, and that the same might be enjoined until he 
could obtain an appeal therefrom. 

Early and the seven other defendants, who were members of 
the firm of Pierce^ Mice ^ Cb., but not members of the Balton 
Copper Mining Company^ at once answered the bill, stating as 
follows : that when the firm of Pierce^ Rice ^ Oo. was formed it 
was well known to them, and a notorious fact, that complainant 
was a member of the Balton Company ; that they were informed 
and*believed that he was such a member, and had divided his 
interest in that Company by purchase from and agreement with 
H, S. Mathews^ though they did not know the exact extent or 
quantum of his interest, that they had been informed by several 
members of the Balton Company, and had learned the fact from 
other sources, that Mathews had given complainant a written 
transfer of part of his interest, and directed him to hand it to 
the book-keeper and secretary of the Balton Company ^ that he 
might be recorded as a member, though they beljieved that he 
had, for reasons best known to himself, declined so to do : that 
it was, in part, on the faith of his membership, that the,y had 
allowed the Balton Company to contract their large debt to 
Pierce, Rice ^ Co, : that they did not know, nor was it alleged 
in the bill that they knew, who had entered an appearance fdr 
complainant in the County Court, nor was it in any wise by 
their procurement : that they only saw and were only required 
to see that an appearance was entered for him, and they pre- 
sumed it was done by some of his co-defendants, in order that 
he might be subjected to his due portion of the debt : that no 
injustice was done him by the decree, for the debt was fair and 
just — the complainant not even alleging that it was unjust in a 
single cent, or that he could have made any valid defence, even 
if ho had been regularly summoned : that complainant admitted 
himself to be the partner of Mathews, and such being the case 
he was responsible for the whole debt: that they had only 
adopted the ordinary means for recovering a just demand, to 
which complainant was liable at all events ; and that they had 
adopted no unfair or inequitable means in obtaining satisfaction 
of that demand : that whether complainant ought to be bound 
as between himself and the other members of the Balton Com- 
pany, was a question between him and them, with which respon- 
dents, creditors of that Company, had no concern : and that 
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they protested against being drawn into a litigation between 
him and his partners as to their respective liabilities. 

Judge Fulton being a party to the cause, it was ordered to 
be removed into the Circuit Court of Wythe, which was to be 
held by Judge Fulkerson : and it now came on upon the motion 
of those defendants who had answered, to dissolve the injunc- 
tion : the other defendants, members of the Dalton Coynpany^ 
not having answered. The motion was heard upon the bill and 
answer, no evidence having been taken ; but the partnership 
agreement of the Dalton Mining Company was put in, though 
not made a part of the record, and was referred to by counsel. 
Among other stipulations it contained one to this effect : " No 
member is to sell his interett or any part thereof without the 
consent of his co-partners, or without giving them the prefer- 
ence or refusal of purchasing;" and also a provision that each 
member*s share should be liable to all the others for his part of 
the debts of the partnership. 

Cook^ in support of the motion, submitted — 

1st. That whatever was the condition of the plaintiff in rela- 
tion to the Dalton Company^ he was liable to Pierce^ Mice ^ Co, 
for the full amount of their debt. A person may bo responsi- 
ble to creditors when the relation of partners does not exist be- 
tween him and those who are jointly chargeable with him. A 
partnership inter se, and a partnership quo ad, third parties are 
very different things. See Collyer on Partnership, page 5, and 
also page 71 to 88 inclusive. Wau(/h v. Carver^ 5st Smith's 
Leading Cases, 717, top paging, and the notes, English and 
American, to that case. / 

2nd. There can be with us no special or limited partnership 
without a compliance with the provisions of chapter 145 of the 
Code. The plaintiff admits that he entered into partnership 
with Mathews, therefore, as to us, he was in partnership with 
all, to any extent, for Mathetos was a full partner, and could 
bind the plaintiff *^as entirely as himself." See Collyer, page 
363, and in notes. 

3rd. The debt being confessedly just, no injury has been done 
to complainant by holding him responsible for a part thereof, 
which is all that has yet been done. A court of equity looks 
to real justice, not to formal regularitj^ It is like an applica- 
tion for a new trial, where the court will not interfere if justice 
has been done on the merits, though there may have been a for- 
mal irregularity. See Goode v. Love, 4 Leigh, 635. 

4th. The court cannot grant an injunction to enable the party 
to take an appeal, especially for errors in the proceedings. So 
far from doing that, it would require a release of errors in the 
proceedings as a condition precedent to any relief on the merits. 
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Such is the rule as to all legal proceedihgs, and it certainly will 
apply yet more strongly to a suit in equity. 

Kenty for the plaintiff, continued — 

Ist. That service of process on part of the members of a 
firm could not authorize a judgment or decree against those not 
summoned, or regularly proceeded against by way of publica- 
tion ; and he referred to the cases of Barnett, Sj-c. v. Watson^ ^c, 
1 Wash. 372, and Shieldn v. Oney, 5 Munf. 550. 

2nd. That the entry of an appearance for the plaintiff with- 
out his direction, did not bind him. 

3rd. That the plaintiff was a partner only to a limited extent, 
if one at all, and could not be held liable beyond his express 
undertaking ; and he cited Collyer on Partnership, pages 6 and 
7 ; Story on Partnership, § 6. 

4tli. That one partner cannot admit any person into the firm 
without the consent of his co-partners : Collyer, pages 187-188. 
Mathews could not make the plaintiff a member without the 
consent of the others ; and in this case the partnership articles 
contain stipulations prohibiting this very thing. See also Story 
on Partnership, § 5. 

Cook^ in reply to the last point, contended that the plaintiff 
was estopped to deny the regularity of his admission into the 
Dalton Company, His associates in that firm might have made 
such an objection, but it does not lie in his mouth. 

FULKERSON, J. 

The prayer of this bill is an anomalous one. I do not clearly 
see how the court can give the relief asked for. I can under- 
stand that it is the duty of a court of equity to afford redress 
when an unconscientious advantage has been obtained over a 
party by proceedings cither at law or in equity, which result in 
substantial injury or injustice to him. But I do not see how 
this court can suspend an execution, regularly issued by another 
tribunal of competent jurisdiction, to enable the party to pros- 
ecute an appeal founded on supposed, or real ii'rcgularities in 
the proceedings, not involving any injustice upon the merits. 
This case assimilates itself to a motion or bill for a new trial, 
and we all know that, upon such an application, the court will 
not set aside the verdict or disturb the judgment for matters of 
mere form, if upon the whole case substantial justice has been 
done. 

I am by no means clear that one partner cannot enter an ap- 
pearance for the whole firm, which will render obligatory any 
judgment or decree that may be rendered against them. I will 
not say that such a thing may legally be done : neither will I 
say that it would be illegal. I do not remember any case in 
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which the question has arisen ; but looking to the general prin- 
ciples which regulate the relations of partners, I see nothing 
which negatives the existence of such a power. The single 
partner may do anything within the scope of the joint opera- 
tions : contract debts, release claims, buy and sell property, and 
do many other acts : why may he not, when the firm is sued, 
enter an appearance for all, so as to bind all ? With the lights 
now before me I should hold such on act binding on the firm 
and all its members — at least when it appears to have been done 
in good faith, and to have wrought no prejudice to the real rights 
of any party concerned. 

But without deciding in express terms any such proposition, 
let us see if any injury has redounded to this plaintiff from the 
decree and execution of which he complains. His case can only 
rest upon the proposition that he has been held liable for a de- 
mand for which he is not, in law and equity, responsible, and 
against which he could have made a successful defence if he had 
been allowed a day in court. To maintain this proposition he 
must show that he was not a member pf the debtor partnership, 
so far as its liabilities to third persons are concerned. The lia- 
bilities of a person, alleged to be a partner, towards third per- 
sons and towards his co-partners themselves, are widely different. 
A liability often exists in the one case and not in the other. 
The courts often hold a party responsible as a partner to third 
persons, when no such relationship in fact exists. Often, indeed, 
he is so held liable, contrary to his intention, against his consent, 
and in direct opposition to his contract. The books are full of 
such cases — many of which may be found in the authorities cited 
in the argument at bar. Do those authorities apply to the facts 
of this case, as they appear from the bill and answer ? I think 
they do. The plaintiff alleges in his bill that he bought an in- 
terest in this Company, that he was to share in its profits and 
losses, to a small extent, it is true, but that is immaterial. Now 
the community of profit and loss is the admitted criterion of a 
partnership, even as between the partners themselves ; and a 
community of profits alone will make the participant a partner 
as to third persons. It may be possible, and doubtless is true, 
that the plaintiff did not intend to assume the obligations of a 
partner ; but the law, as well as equity and justice, disregard 
his intention, when he does the acts which amount to an assump- 
tion of that character. He undoubtedly intended to make himself 
a partner so far as the share or interest of Mathews was con- 
cerned, for he says that : and I think that makes him a partner 
to all interests and purposes. 

It is true that the plaintiff says that the contract between 
him and Mathews was a special one : that he intended to be- 
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come, and did by his contract become, a partner to the extent 
of only one fifth of the interest of Mathews in this concern. 
But our law recognizes a special and limited partnership only 
under certain circumstances. We have a statute declaring in 
express terms how a special partnership maybe constituted ; and 
it is not pretended that the requirements of that law were 
thought of, much less complied with in this case. In the ab- 
sence of such a compliance every partnership is general with 
US ; and each partner becomes liable for the obligations of the 
concern to the full extent of his estate. Putting the case on 
the best ground for the plaintiff, he admits himself to be impli- 
cated with Mathews. Now Mathews is not only bound to the 
creditors for the full amount of their claims, but he is liable to 
his co-partners for contribution of his full share of all that they 
are responsible for ; and the plaintiff must share his fate. I 
think the facts here make him a partner, even in relation to the 
other members of the DcUton Company^ and of course in rela- 
tion to third persons and creditors. 

A question has been made as to the right of Mathews to ad- 
mit the plaintiff into the firm ; and the articles of agreement be- 
tween the original members of the Dalton Company have been 
referred to as shewing that Mathews had no such right, without 
the consent of the other members. No question of this sort is 
made in the bill and aniswer, nor are the articles of agreement 
made a part of the case. But even if they were, and the ques- 
tion was formally raised by the pleadings, it would avail the 
plaintiff nothing. It is an unquestionable truth that one mem- 
ber of a firm cannot admit a new member, by his own act : he 
must have the concurrence of the other members : but who is 
to make the objection ? Surely not the person who has been 
taken in by one member. Such an objection, cannot come from 
him. He is estopped to deny the regularity of his own admis- 
sion. If this adventure had proved profitable, and the plaintiff 
were applying to the other members of the Dalton Company 
for his share of the profits, they might raise a question as to his 
regular standing in their body ; but I cannot listen to such a 
question on his part. 

It is possible that the decree of the County Court may not 
be proper in so far as it casts upon the plaintiff the whole bur- 
then of the share of his insolvent partner, Mathews^ instead of 
leaving the other partners to bear their parts thereof; but that 
is an error, if it be one to be corrected by an appeal from that 
decree. I am not sitting as an appellate court to correct errors 
in an inferior tribunal ; and there may be circumstances which 
rendered this course proper. But if not, the true remedy is by 
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an appeal : for the whole matter appears on the record. An 
injunction is not the proper course to remedy that error. 

On the whole I think that no injustice has been done to the 
plaintiff: that* he is in fact bound for much more than was de- 
creed against him ; that he docs not show any injustice arising 
from his absence from tlic court : that the debt is not denied to 
be just : tliat he could not have made, and does not even allege 
that he could have made, any defence to the claim if he had 
been present : that the defendants, Pierce^ Bice ^' Co.^ were 
guilty of no misconduct in the premises: that tlieyhavc aright 
to demand their debt in full from the plaintiff : that if he has 
any claim to be exempt from any portion thereof, he must look 
to his co-partners for contribution : and that upon the whole 
matter I must dissolve the injunction. 

Ordered accordingly. 



BONDS. RTGnTS AND LIABILITIES OF ASSIGNEE. 

BaiUy v. Hnisdl and oilier s. 
Circuit Court of Wythe County, Va. October Term — 1858. 

The assignee of a bond stands in no better situation than liis assignor, and 
is subject to the same equities, as a general t'ule. 

If the obligor in a bond induce a third person to purchase that bond, he 
shall not be allowed to set up any equities against it in the hands of that 
third person. 

If the obligor was ignorant of the equity at the time he induced the assignee 
to purchase the bond, but could liave known of that equity by the use of 
due diligence, he cannot set up that equity, but must bear the loss. 

An obligor induces an assignee to purchase a bond, and afterwards discov- 
ers an equity which would be available against the obligee, but is not as 
against the assignee, and the obligor is entitled to a decree over against 
the obligee for all that he must pay to the assignee: in such Ctoso the as- 
signee cannot recover the full amount of the bond, but only so much as 
he paid for it; that being all which he could recover against his assignor. 

Bailey obtained an injunction from the judge of the circuit 
court of Carroll county; and the bills, answers, exhibits and 
depositions, made out the following case : 

On the 1st day of September 1856, Bailey bought from de- 
fendant Sutsell^ two parcels of land in Carroll county— one of 
200 acres, which was to be conveyed to Bailey in trust for liis 
wife and children, and which was paid for out of his wife's es- 
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tate : the other of 100 acres, adjoining the first, and which was 
for Bailey*9 own use. The price of each parcel was $10 per 
acre. HvUell gave Bailey two title bonds — one for each tract, 
binding himself to convey the lands by deeds with general war- 
ranty. The price of the 200 acre lot was paid ; and for the 
residue BaHey gave three bonds, each for $333 33J. In Octo- 
ber Sutsell assigned the bond first due to the defendant OraW" 
ford; and on the 13th January 1857, he assigned the other two 
bonds to defendant Tate. Some time afterwards the lands wera 
surveyed, and it was found that Sutaell could not make title to 
a part of the 100 acre tract. He conveyed to Bailey 225 acres, 
and on the title bond for the 100 tract, Bailey made an endorse- 
ment that he had "received twenty-five acres of the within 
land." But he averred in truth Sutsell only had title to a little 
over eighteen SLcres of the 100 tract. Crawford sued Bailey on 
the first note, and recovered judgment in March 1858 ; but Tate 
noti&ed Bailey to pay the amount of the 18 acres to him, claim- 
ing it under a transfer from Sutselh Bailey then obtained an 
injunction praying that Crawford might be restrained from en- 
forcing his judgment; that Tate might be enjoined from institu- 
ting any suit^ on the two other bonds, and might be decreed to 
deliver them up to be cancelled : that Bailey might be directed 
to pay $183, (the price of eighteen acres and a fraction,) to the 
proper person, and for general relief. He alleged Hutiell to be 
insolvant. The injunction was granted as prayed for. 

Crawford' 9 answer admitted none of the allegations of the 
bill, but insisted on proof. Tate^ lyr his answe*, disclaimed any 
knowledge of the facts, as set out in the bill ; but waived their 
consideration by alleging a wholly new state of facts. He said 
that on the first Monday in January 1857, complainant came to 
him at Hillsville — told him that he had given his bonds to Sutsell 
for 1 1,000— for land : that Butsell was hard pushed for money, 
and would have to sell the bonds at a heavy discount : that as he, 
Bailey and Tate were friends and had had many dealingtr, he 
wanted Tate to make the profits, and also wanted Tate to have 
the bonds, as he could indulge the complainant if he should lack 
money to pay them ofi* when they fell due : that the debts were 
good debts : that they were all right, and should be paid punc- 
tually : that he, Tatej lived in Wythe county, had no knowledge 
of MutselVs condition and liabilities, and would not have bought 
the bonds except at complainant's instance, and upon his repre- 
sentations : that some days afterwards, HutselVs son and agent 
came to Tate at Wytheville, 'and sold and assigned the two bonds 
falling due, to Tate for valuable consideration ; and Tate under 
these circumstances, protested against loss on his part, but re- 
quired that complainant should be held to pay his money. 
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The deposition^ sustained Tate'% answer : two witnesses swear- 
ing that they heard Bailey acknowledge that he had requested 
and advised Tate to buy the bonds : and a third one, HutselVs 
son and agent, stated that Bailey sent him to Wytheville to sell 
the notes to Tate^ and that he knew nothing of Tate^ and would 
not have gone to him except from Bailey's suggestion. But all 
the witnesses said that when Bailey admitted his request and 
advice to Tate to buy the bonds, he said that he had " acted in 
good faith" — " that he was candid in the matter," and " thought 
the bonds were all right," and ^*did not then, know that the land 
was deficient." It was admitted that Hutsell was insolvent. As 
to him the bill was confessed. 

The cause was set down for hearing, and for satisfactory rea- 
sons was sent down to Wythe for trial. 

Brown for plaintiff. 

Terry for defendant Crawford. 

Cook for defendant Tate, 

. Brown contended that there was nothing to take this case out 
of the general rule, that the assignee must stand in the position 
of his assignor. That there was a deficiency of the land to the 
extent of 81 acres and more, .and to that extent complainant 
ought to be discharged. He contended that Bailey had acted 
in good faith : that he was himself ignorant of his equity when 
he advised Tate to take the assignment : that therfe had been no 
fraud nor concealment on his part : and that there was no proof 
of any promise on his part to pay the debts to Tate^ That fact 
was alleged in Tates answer ; 'but being an independent allega- 
tion it required proof, which was not furnished, and he contend- 
ed that nothing but fraud or an express promise to pay could 
make the obligor liable to the- assignor when there was equity 
•against the debt ; and he referred to Tucker's Commentaries, 
Book 2d, p. 348. . 

Terry J for the defendant, Crawford^ contended that he was 
at any rate entitled to the price of the land which the complain- 
ant admitted himself to have received, which Crawford claimed 
to be twenty-five acres. Complainant, by his receipt endorsed 
on the title bond, had acknowledged that he had received twen- 
ty-five acres, and he ought not to be allowed to dispute the fact. 
But even if he had only received eighteen acres, yet there was 
a conveyance of 225 acres — and the loss of the seven acres 
ought not to fall entirely -on the 100 acre parcel bought by com- 
plainaQt for his own use, but ought to be cast in proper propor- 
tion upon the whole tenement. 

Cooky for defendant, Tatey submitted that the plaintiff had by 
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"his own act, precluded himself from setting up this alleged equi- 
ty against an assignee whom he had induced to purchase the 
bonds. An obligor may have a good equitable defence as against 
the obligee, yet be held to have waived it quoad the assignee. 
This is a stronger case than any reported in the books ; for here 
the obligor did not wait to be questioned on the subject, but went 
to the assignee and requested him to take the assignment. No 
express promise was necessary to fix the liability of the plain- 
tiff ; the court would not permit him to deny a promise of pay- 
ment. Nor was it material that he was ignorant oiF the failure 
of consideration when he induced Tate to take the bonds. He 
had ample opportunity — four months time — to learn the truth, 
and never took a single step towards learning it ; yet goes on to 
lead an innocent man into difficulties. This was gross negligence, 
and he ought to bear the consequences. He referred to the fol- 
lowing authorities : Jbuckner^ ^c, v. Smith, ^c, 1 Wash. 296 J. 
Moomes v. Smock, Ibid, 390 ; Oorhin v. Soiltligate, 3 Hen. & 
Mun. 319 ; Mayo v. Giles, 1 Mun. 633 ; Stone v. Ware, 6 Mun. 
641 ; Dickenson v, Davis, 2 Leigh 401 ; Thomas v. Davis, 5 
Leigh 1 ; Teagle v. Dillard, Ibid, 30 ; Pettit v. Jennings, 2 
Bob. Rep. 676. 

FuLKERSON, J., (sitting for Judge Fulton.) 

So far as the defendant Qrawford is concerned, there can be 
but little question. As a general rule, the assignee of a bond 
stands in no better condition than his assignor. If the latter 
cannot recover the debt, the former must also fail. This is not 
merely a rule established by judicial decisions ; it results from a 
positive legislative enactment, which requires the assignee to al- 
low all just discounts against his assignor. Applying this rule 
to this case, the defendant Crawford can only recover what 
his assignor, Hutsell could claim. Crawford, so far as appears, 
is a voluntary assignee. He purchased the first bond without 
any communication with the obligor, Bailey, who in no way in- 
duced Crawford to take the bond ; and therefore Crawford can 
only recover so much as Bailey can be held to pay. Bailey ad- 
mits that he owes $183 and some cents — the price of eighteen 
acres and a fraction. This amount, I think, Crawford ought to 
have. He was assignee of the bond first falling due, and his 
claim is also fortified by a judgment. JBut at the same time I 
think Bailey ought not to pay damages on this sum. I therefore 
shall dissolve the injunction to the judgment obtained by Craw- 
ford, to the extent of $183, but without damages. As there is 
a question as to the actual quantity of land to which Hutsell 
made a good title, I shall continue the injunction till the next 
term, to give the parties an opportunity to settle the question; 



48 BONDS, Ac. [JANirABT 

merely observing that the burden is upon the 'plaintiff to show 
that he did not get the twenty-five acres ; and that it will require 
clear proof on thiia point to rebut the effect of his written ac- 
knowledgement. 

But the defendant Tate stands on wholly different grounds. 
It is clearly proved that Bailey induced Tate to purchase these 
two bonds. The authorities establish the principle beyond all 
question, that the obligor in a bond shall not be allowed to set 
up any equity, or any offset against the debt, when he has in- 
duced the assignee to take the assignmeut and advance his mo- 
ney. But this is a stronger case than any cited at the bar. In 
all of them the assignee applied to the obligor to learn whether 
there was any objection to payment. But here the obligor him- 
self took the initiative. He went to Tate — informed him of the 
existence of the bonds — stated that they were all correct, and 
urged him to buy them. Now these facts are amply sufficient to 
bring the plaintiff within the operation of the rule established in 
the cases cited at bar, unless he can show something to exempt 
him from the liability, arising from the inducements which he 
held out to the assignee. 

His first ground of objection is that he did not promiie to pay 
these debts to the assignee. It is true that no express promise ap- 
pears to have been made. Tate alleges'such promise in his answer, 
but the allegation is not sustained by proof. But is such express 
^rowwe necessary to render the plaintiff here liable ? In most, if 
not all the cases cited by Tate's counsel, there was such a promise, 
and the plaintiff's counsel therefore insists that those cases are not 
applicable to this ; and he also relies upon an expression of Judge 
Tucker, in his Commentaries, -which seems to favor the idea that 
either fraud or an express promise is necessary to consummate the 
liability of the obligor. But this was merely an opinion of that 
eminent jurist— entitled to respect, it is true — but not a judicial 
decision of the question, binding upon this court : and in none 
of these cases is it. decided that such exptess promise is necessa- 
ry. Such promise existed in those cases, and they only decide 
that such promise was obligatory. They do not establish the 
proposition contended for by the plaintiff's counsel. And in the 
absence of any binding authority to that effect I cannot, at least 
in this case, hold such promise to be necessary. Look at the po- 
sition of the parties. The plaintiff comes to the defendant ; tells 
him that he has already promised to pay this debt, and that too 
in the most solemn form of promise — by the execution of his 
bonds; that the debts are "good;" that they are "all right;" 
and entreats him to buy them. Now what other promise could 
Jie make *: what other promise could Tate require : what other 
promise would^ equity or ordinary good sense and fair dealing 



1859.1 BONDS, &c. 49 

require ? None. I do not think that the conrt ought to permit 
the plaintiff to deny, under such circumstances, that he promised 
to pay the debt to Tate^ or to attach any weight to such denial, 
even if made ; and on the ground of the absence of proof of an 
express promise to pay the debt to Tate^ I cannot hold the 
plaintiff to be discharged. 

The plaintiff's other ground of exemption is that he was guilty 
of no fraud in this transaction : that he acted bona fide : that he 
concealed no fact within his knowledge ; and that if he misled 
Tate, it was because he was himself deceived. This may be ad- 
mitted, and yet it will afford no ground for discharging the plain- 
tiff from his obligation. What were the facts ? The plaintiff 
bought this land on or before the first day of September 1866. 
It was in the early part of January 1857 — after the lapse of 
four months^ that he applied to Tate to buy these bonds, Tate 
being utterly ignorant of the whole matter. Whose duty was it 
to have learned the truth? On whom ought the loss to fall? 
Surely not on the innocent assignee. Bailey uttered no word 
of warning : he gave not the slightest intimation of any doubt 
as to the validity of the consideration. Nay, even after this the 
plaintiff again actively engages in the transaction by sending 
Mut9ell to Tate for the very purpose of selling these bonds. In 
all this time the plaintiff bad not seen proper to take a single 
step — to make a single enquiry in relation to the title to the 
land. Without any such enquiry he chooses to involve another 
man in this affair : to induce that man to expend his money in the 
purchase of these bonds. Under such circumstances would it be 
just to allow the plaintiff to cast the consequences of his own neg- 
ligence on the person whom he has so heedlessly led into trou- 
ble ? The plaintiff's most extraordinary negligence has caused 
this whole difiBculty, If he had done what was incumbent upon 
him, even for his own protection, he never could, and I presume 
never would have attempted to lead Tate into difiBculty. I do 
not impute any fraud in this instance ; but to sustain the plain- 
tiff here would be to open the door to the most enormous frauds ; 
to enable the obligor and obligee in any bond to defraud the as- 
signee. It was the plaintiff's duty to learn the true state of the 
title before he undertook to lead another into this entanglement : 
he had ample time and opportunity to have obtained the infor- 
mation : he offers not the slightest; excuse for his negligence, and 
that negligence has had, quoad the assignee, all the injurious 
effect of an intentional fraud ; and I think the plaintiff must 
therefore bear the loss. Sagden in his work on Vendors and 
Purchasers, discussing the rule which forbids an incumbrancer or 
claimant to set up his demand, after having permitted or induced 
a third party to buy the property, says in chap. 22, sec. 1, par- 
4 
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agraph 32, " and the same rule prevails even where the repre- 
sentation is made through mistake, if the person making it might 
have had notice of his right." 

The only remaining question is as to what relief Tate ought 
to have. All the parties and the whole subject matter being 
before the court, I must make a final decree as to everything 
that I can settle. The question arises whether Bailey ought to 
pay Tate the whole amount of the debts, or only so much as 
Tate |>aid to HutselL A similar question arose in Pettit v. Jen- 
ning3y in 2 Rob., v/herc Judge Allen treats it as an open ques-' 
tion. In this case Bailey must have a decree over against MtU- 
Bell for all that he may have to pay Tate. In an action upon 
the contract of assignment, Tate could recover from HvUell only 
«o much money as he actually advanced, which appears to have 
been seventy per cent, of the nominal amount of the debts, with 
interest from the date of the assignment. Hutsell ought not to 
be subjected to the payment of more than he received. Seventy 
per cent, of these bonds amounts to $466 67. I shall give Tate 
a decree against Bailey for that sum, with interest from January 
13, 1867, and costs; and as to Tate the bill is to stand dismiss- 
ed, and Bailey is to have a decree over against Hutsell for the 
amount decreed to Tate. 

Decree accordingly. 
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Sender vs. Reeves and another. 

Circuit Court of Grayson Co., Va. September Term, 1868. 

A married woman cannot recover in an action for personal property, even though 
she be living separate from her husband, and has acquired the property since 
the separation. 

In such case no plea in abatement is necessary, the question being as to the right 
of property, and such right held to be in the husband. 

A duforce cannot be proved by parol testimony. 

Several executions in favor of P. B. Beeves, against E, G. 
Beeves, were levied on certain goods and chattels alleged to 
be the debtor's property. Susanna Fender claimed the goods 
as her property: the officer demanded an indemnifying bond, 
which was given by P. B, Beeves, with a surety : the goods 
were sold, and then Fender brought this suit on the bond. 
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The declaration was in the U8ual form, setting out the bond, 
and alleging the goods to be Fender's property. Pleas — 
''Conditions performed," and ^^nonrdamnijicatua." 

McCamant & Brovm^ for the plaintiff. 
Fbyd dc Ccok^ for the defendants. 

Brotim, in opening the case, stated, that his client had, 
several years ago, been married in North Carolina, to one 
Isom Fender, who still resided in that state ; that they had 
separated, and the plaintiff had removed into Virginia, and 
had been living in Grayson for several years, and had there 
acquired the property for which this action was brought. 
He also stated, that her husband had obtained a divorce from 
the plaintiff in North Carolina, since she left him. The 
other party stated their ground of defence to be, that the 
goods in question. rfi*rf not belong to the relatrixj Smanna Fen- 
de.\ 

The plaintiff introduced evidence tending to show that the 
goods in question were her property. On cross-examination 
of her witnesses it appeared that she had been married in 
Carolina, and that her husband was still living ; and the 
witnesses said that she and her husband had '^dissolved part- 
nership." She had left her husband, and had been for five 
or six 3''ears living with the execution debtor, E. C. Reeves, 
during which time she had given birth to three or four chil- 
dren. She and Reeves inhabited the same house, he being 
an unmarried man : the property in controversy was all on 
the premises jointly occupied by them, and Reeves constantly 
used it, frequently speaking of it as his own ; but being in- 
troduced as a witness, (on the authority of Patteson v. Ford, 
2d Grat. 18^) he denied that it was his property, and said 
that it belonged to the relatrix. The defendants introduced 
evidence tending to impeach the plaintiff's testimony, and 
to show that the property really belonged to E. C. Reeves. 

After the evidence was heard, the defendants moved the 
court to give the jury this instruction : *^ If the jury believe 
from the evidence, that the rQ\fLiv\x, Susanna Fender, is a 
married woman, then the plaintiff cannot recover in this ac- 
tion, because the right of property in the goods and chattels 
in controversy is not in her, but in her husband, and the jury 
must find for the defendants." 

The plaintiff's counsel opposed this instruction, not only 
because, as they contended, it did not correctly expound the 
law, as the wife was living apart from her husband, but be- 
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cause if there was force in the proposition, the coverture 
ought to have been pleaded in abatement. 

The defendants' counsel insisted that their objection did 
not go to the power of the relatrix to maintain an action at 
all ; that objection was lost by the failure to plead in abate- 
ment: but their position was that, conceding the action to 
have been well brought, she could not recover these particular 
goods and chattels^ because they belonged to another person — 
to wit: her husband. Susanna Fender had no right of pro- 
perty in these eflFects. The right of action in re<rard to them 
was in the husband. He could institute his action, and he 
alone^ according to the evidence, could recover. (See Tuck- 
er's Comm., Book 1, p. 116 ; 3d Idem, 87 ; 2d Starkie, 690.) 

FuLKERfiON, J. (sitting in place of Judge Fulton) 
I think this instruction is a sound exposition of the law. 
All goods and chattels acquired by the wife, or in her right, 
belong to the husband absolutely, unless there be some mar- 
riage settlement to the contrary, or some other impediment 
to the husband's rights, nothing of which is here pretended. 
Nor was there any necessity for a plea in abatement in this 
instance. By failing to plead in abatement, the defendants 
concede only the wife's right to sue: they do not admit her 
right to recover, if the evidence shows the property to belong 
to another. This woman's difficulty arises here from the 
evidence that the right of property is not in her. She stands 
in the attitude of any other claimant of the goods, who 
might certainly bring his action, but would fail upon the 
trial, for the reason that the property was shown to belong 
to some one else. Taking the evidence at the strongest, so 
far as she is concerned, it only shows that the property be^ 
longs, as against her, to the husband ; that therefore the 
right to recover it is only in him, and that she must go out 
of court. I will give the instruction. 

The plaintiflF's counsel then insisted, that one of the wit- 
nesses had stated that there had been a divorce between the 
relatrix and her husband, and asked the jury still to find for 
the plaintiflF. The defendants' counsel denied that any such 
statement had been made, and also asked the court to say to 
the jury that parol evidence was insufficient to.prove a di- 
vorce. 

FULKERSON, J. 

I did not hear any such statement from a witness; but 
that is a matter for the jury to settle. But in my opinion, 
parol evidence is inadmissible to prove such a fact A di- 
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vorce 18 effected either by judicial decision or legislative en- 
actment, and neither can be proved by parol. 

Verdict /or the defendants. Judgment accordingly, and no 
exceptions. 
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Fielder vs. Perkku and oihen. 

Circuit Court of Grayson County, Ya. Sept. Term, 1858. 

Several parties sign their names and affix their seals to a blank piece of paper, 
intending to become sureties for a deputy sheriff; a bond is subsequently writ- 
ten above their signatures, without their knowledge or consent : this bond is 
void. 

When a bond is used as evidence only of the liability of the alleged obligors, and 
not as the foundation of the action, it is not necessary to deny the validity of 
the obligation by any plea in the name of a plea of non est factum, nor by affi- 
davit. 

No bond is necessary to render a deputy sheriff liable to his principal ; that lia- 
bility arises ex officio. 

This was a motion by the high sheriff of Grayson cotmty, 
against his deputy and the sureties of the deputy. The na- 
ture of the proceeding, the facts of the case, the questions 
discussed by counselj and the authorities cited, are so fully 
set out, in the court's opinion^ as to dispense with any pre- 
liminary statement. 

McCamant & Davis^ for the plaintiff. 
Floydy Cook dc Browriy for the defendants. 

FuLKERSON, J. (sitting in place of Judge Fulton.) 
The plaintiff, Dennis Fielder j was duly elected and quali- 
fied as sheriff of Grayson, for the term commencing on the 
Int day of January, 1857. He appointed the defendant L. 
J. Ferkina his deputy. The taxes assessed in Grayson for 
the year 1857 not having been paid, the Auditor of Pub- 
lic Accounts moved against Fielder and his sureties, and re- 
covered judgment therefor: and as this failure is alleged to 
have been caused by the default of the deputy, Perkins^ the 
high sheriff has made this motion against Perkins and the 
other defendants, who are alleged to be the sureties of Per- 
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kins in his bond, given to indemnify the high sheriff. It is 
clearly proved — indeed admitted — that the judgment against 
the plaintiff was occasioned by the default oF Perkins; and 
the latter and his sureties (if he has any sureties) are liable 
to indemnify the sheriff. 

So far as the deputy himself is concerned, nothing is shown 
to relieve him from liability. His liability does not arise 
from any bond or special obligation. The acceptance of the 
office of deputy is sufficient to bind him to make good any 
loss which his misconduct has imposed upon his principal. 
As against him, the facts already stated are sufficient to au- 
thorize a judgment for the plaintiff. 

But as to the other defendants, the case is wholly different. 
They are alleged in the notice to be sureties of Ferkins in 
his bond as deputy sheriff. Having nothing to do with the 
office itself, thev can be bound to indemnify the plaintiff only 
so far as they have, by express contract, assumed that duty 
upon themselves. Such contract would be wholly private in 
its character; and the contracting parties could give it any 
character and force they might desire. Accordingly, the 
plaintiff does rely upon such a contract. He has exhibited a 
bond, dated on the 23d December, 1856, (shortly before Per- 
kins entered on the discharge of his duties,) signed and sealed 
by Perkins and the other defendants, in the penalty of 
$30,000, and conditioned that "the said L. J. Perkins shall 
well and truly perform all the duties of his said office of 
deputy sheriff, and keep the said Fielder free and harmless 
from all loss and damage in the said office of sheriff." 

The defendants meet this paper by a denial of its legal va- 
lidity and binding force as against them, because, as they 
say, they never executed any such paper: in other words, 
they say that it is not their deed. And just here I may 
dispose of one of the questions made at bar. The counsel 
for the plaintiff raised the question whether the defendants 
could controvert the fact that this paper was their bond, 
without a plea of non est factum. But such a plea is unne- 
cessary, indeed inadmissible in this case. This proceeding 
is not founded on the bond. The defendants are proceeded 
against as sureties of Perkins^ and the bond is introduced 
only as evidence that they are such sureties. When a bond 
is used in such a collateral way, no plea or affidavit is neces- 
sary to authorize the obligor, or supposed obligor, to raise 
the question whether it be his deed or not. It being only 
evidence, and not the foundation of the action, the obligor is 
not estopped^ but may repel thi$ evidence by any testimony 
which shows that the instrument is not obligatory upon him. 
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See 1st Greenleafs Evid., sec. 284, p. 373; Ibid. vol. 2, sec. 
293, p. 310. 

CoDceding, then, that the sureties arc not estopped to dis- 
prove the obligatory force of this instrument, let us see what 
facts are clearly established in relation to it. It does not ap- 
pear that the plaintiif required his deputy, Perkins, to give 
any bond, at the time of his appointment. But, in August, 
1867, after Perkins had been acting as sheriff for several 
months ; after it had become his duty to collect the taxes, 
and after he had received the books containing the tax lists, 
the plaintiff required him to give bond. On or about the. 
24tli August, Perkins attached his signature and seal to a 
piece of blank paper, and procured the other defendants to 
do the same. The defendants did not act in concert, but 
put their hands and seals to the paper at different times and 
places. Perkins handed this paper to the clerk of the county 
court, with nothing at all written upon it over the erignatures 
and seals. The clerk kept it in this condition for several 
weeks, when he and another person wrote upon it the obli- 
gation which it now bears. This was done without the 
knowledge, consent or direction of Ptrkins, or any one else. 
No one of the supposed obligors ever directed any writing to 
be placed upon the paper: no one ever acknowledged it as 
his deed after it was written. 

This paper is, I think, utterly void; and in so saying I am 
sustained by many authorities, of which the case of Rhea vs. 
Cfibson's ex' or, 10 Grat., 215, is the most important and sat- 
isfactory. The question was there elaborately argued, and 
the authorities carefully considered, and the conclusion 
drawn by the court there is even more clear in this case than 
in that. In that case a bond had been drawn up, with a 
blank for the sum: that blank was filled in the absence and 
without the knowledge of the surety, and the court of appeals 
held that it was not his bond. Our case is a far stronger 
one, for here the whole bond was written on this paper with- 
out the knowledge and in the absence of the sureties. Among 
the authorities cited in Bhea vs. Gibson, is the case of United 
States vs. Nelson & Myers, 2d Brock., 64. In that case C. J. 
Marshall cites, with approbation, the quaint but forcible 
and appropriate language of the old common law writer, 
Pbbkins — language which is decisive of this question: " The 
agreement must be all written before the sealing and delive- 
ry of it ; for if a man • seal and deliver an empty piece of 
paper or parchment, albeit he do withal give commandment 
that an obligation or other matter shall be written in it, and 
this be done accordingly, yet this is no good deed." 
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But the plaintiff's counsel contend, that we must here look 
to the intention. In their opinion it sufficiently appears that 
the defendants did intend to bind themselves as the sureties 
of L, J, Ferkins^eLud therefore ask that the defendants shall 
be held to their undertaking. It was properly answered, 
that this intention can be only gathered from the paper it- 
self, and that paper being held void, there is no evidence of 
any intention; for the statute of frauds forbids us from hold- 
ing any person responsible '*for the debt, default or misdo- 
ings of another," unless his agreement so to be held bound 
be witnessed by writing. Whatever may have been the in- 
tention of the parties, we can only look to the paper. This 
is not a court of equity, with power to reform instruments, 
and carry out the intentions of the parties ; and even if it 
had such power, this is not a case in which it would be exer- 
cised. But what is the evidence of intention here? I think 
that even if we could look at the intention, the plaintiff 
wholly fails to make out a case. He filed iuterrooratories to 
Hash and Thomas^ two of the sureties, requiring them to say 
whether, in putting their hands and seals to this paper, they 
dicj not intend to bind themselves as the sureties of Ferkina. 
Those two defendants answer, that they did intend to be so 
held,/ro77i and after the 2ith day of August, 1857, the time 
at, which they signt I the paper. Now this is all the evi- 
dence of intention. As against the other defendants, it is 
entirely inoperative : as against the two who have answered, 
it destroys the bond. . They say that they only intended to 
become bound on the 24th day of August ; so that they 
would have been liable for defaults of the deputy after that 
time — an undertaking which would not have made them re- 
sponsible for ^Ai^ default; yet the paper has been dated on 
the 23rd December, 1856, and in its terms makes them re- 
sponsible for the deputy's defaults during the whole term, as 
well before as after the time they agreed to make themselves 
responsible. As far as these two defendants are concerned, 
their intention was not carried out, and they are not liable. 

The plaintiff can take judgment against his deputy if so 
advised; but as to the other defendants, he can take nothing 
by his motion, but must pay costs. 

Ordered accordingly. 
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NEGOTIABLE PAPER PAST DOE. EQUITIES. ASSIGNMENT. 
COLLATERALS. 

Davis y. MiUer dec. 

Sapreme Court of Appeals of Virginia. Spring Term. 1857. 

We promised in a preceding number to give a fuller report of this case, 
because of the importance of the principles discussed and decided in it, 
and had intended giving the opinion of Judge Moncure, who delivered the 
opinion of the coqrt; but as the cose in full will, we understand, be re- 
ported in a short while, in the next volume of Grattan, we deem it only ne- 
cessary to report an abstract of the points determined by it. 

The facts of the case, it will be remembered, were as follows: E. L. 
Fant & Co., being indebted to Miller & Mnybew, and having in the Mer- 
chants' Bank of Baltimore various notes, due to them, pledged to the said 
Bank, as collateral security for discounts, on the 30th Mny, 1850, gave 
Miller & Mnyhew an order upon said Bank for the collaterals, when dis- 
charged from the lien of the Bank, which order was presented and accept- 
ed. On the I2th March, 1850, the said Bank discounted for Fan t k Co. 
the note of R. M. Davis for $694 75, payable at the Exchange Bank in 
Kichmond, 28th — 3l8t July, 1850. The note of Davis was protested and 
returned to the Merchants' Bank of Baltimore. On the 6th August, 1850^ 
Miller & Mayhew loaned to Fant money, with which he retired the said 
note and immediately delivered it to them as collateral security. On the 
Oih of August, R. M. Davi«i paid to Fant & Co. the amount of the note and 
took their (Fant & Co.'s) receipt. Miller k Mayhew brought suit upon 
the note in the Circuit Court of Essex. At the trial, having proved the 
above circumstances, e:^cept the payment by Davis to Fant & Co., Davis 
the defendant offered Fant & Co.'s receipt, dated the 9th of August. The 
plaintiff moved the court to instruct the jury that upon the facts proved, 
the said receipt constituted no defence to the action. Which instruction 
the court gave. Verdict and judgment for plaintiff. The defendant ex- 
cepted to the instruction and appealed. 

Morson for the appellant contended : 

1st. That the declaration being in the common form of an endorsee 
against the maker, upon an endorsement before the note was due, it was 
not sustained by the evidence, which showed the transfer to the plaintiffs 
after it was^ due and had been taken up by Fant &> Co. The plaintiffs 
should have stated their case specially. Bank of U. S. v. Jackson*s adrtCx^ 
9 Leigh 22L 

2nd. That the plaintiffs having taken the note after it was due and after 
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it had been retired by the parties who held it at the time it was dishon- 
ored, it was open to all the defences to which paper not negotiable was 
open. 2 Rob. Pr. 251; 1 Pars. Con. 213, 216, 217 and note. That the 
note having been taken as collateral security, the plaintiffs were not holders 
for value. Prentice dh Weissinger y. Zane, 2 Grat. 262. On both grounds, 
the defendants having paid the note, without notice of transfer, the pay- 
ment was valid and protected him. 

Grisw.old for appellee contended : 

1st. That the declaration was good, even against a demurer. As the 
plaintiffs had a right to declare as the immediate endorpers of Fant & Co., 
citing Chit, on Bills, 135—46 and 359. Peacock v. Rhodes, Doug. 6 3. 
Havens v. Huntington, 1 Cowen 387. 

2nd. That if declaration aver endorsement before security, and proofa 
show it to have been after, there is no material variance between the al- 
legations and proofs. Chit, on Bills, SCO. Young v. Wright, 1 Camp. 139. 
Gold V. Eddy, 1st Mass. R. l. LUtU v. O'Brien, 9 Mass. R..423. WardellY, 
Pinney, 1 Wend. 217. Lawson v. Tmres, 2 Ala. R. 373. Caruthers v. 
West, 63 Eng. Com. L. R. 143. 

3rd. That after general verdict the objection came too late. Tuck. Com. 
Bk. 3rd, 304 to 310. Digges v. Moiris, Hen. and Munf. 268. 

4th. That although the endorsee of a note past due, takes it subject to 
the equities of the maker, yet the equities of which the maker may avail 
himself are only equities inherent in the note at the time of the transfer. 
1 Pars. Con. 214—216, and the case in the notes ; Whitehead v. Walker, 
10 Mus. and Wils. 696 ; Bonaugh. v. Moss, 10 Barn, and Cress. 55^, 21 
Eng. C. L. R. 128 ; Carruthers v. West, 63 Eng. C. L. R. 143 ; Robinson v. 
Lyman, 10 Conn. R. 30 ; Pei-ry v. Mays, 2 Bailey's S. C. R. 354 ; Cain v. 
Spaun, 1 McMul. R. 258 ; Hughes v. Large, 2 Barr's R. 103 ; Havens v. 
Huntington, 1 Cow. R. 387 ; Johnson v. Bloodgood, 1 John. Cas. 51 ; 0*Cal- 
laghan v. Sawyer, 5 John. R. 118, Losee v. Duncan, 7 Id, 70; Baxter v. 
Little, dec, 6 Mete. 7 ; Buchanan v. Wood, 8 N. Ilamp. R. 334 ; Annan v. 
Honck, 4 GilPs R. 325. 

5th. The endorser of a negotiable note transferred to him as collateral 
security for an antecedent debt, is a holder for value. Swift v. 7yson, 16 
Peters 1. Valette v. Mason, 1 Ind. R. 89. Chicopee Bank v. Chapin, 8 
Mete. 40, 1 New Jersey R. 665. Depean v. Waddington, 6 Wharton 220, 2 
Am. Lea. Cais. 163. 

MoNcuRE J. delivered the opinion of the court. The following syllabus 
of the decision by Mr. Grattan we take from an "early proof of Mr. Grat- 
tan's 14th volume. 

Daniel and Lee J.'s concurred in the opinion of Moncure, J. 

Allen P. and Samuels J. dissented. 

SYLLABUS. 

1. Payment by the maker to the payee and endorser of a ne- 
gotiable note, after it has been protested for non-payment, ta- 
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ken up by the payee and transferred by him to his creditors as 
collateral security for a larger debt, such payment being made 
without knowledge of the transfer, is not a good defence to an 
action brought on the note by the transferree and holder against 
the maker. 

2. Payment of a dishonoured note, by an endorser does not 
extinguish its negotiability aa to him and all parties liable there- 
on to him, though it discharges the liability of subsequent en- 
dorsers, whose liability will not be revived by his putting the 
note again in circulation. 

3. Where an overdue note is transferred, the holder takes it 
subject to all the defences and equities to which it was subject 
in the hands of his immediate endorser, whether or not, he has 
any notice thereof: except that an accommodation note in his 
hands is not therefore invalid. 

4. Qucere : If the equities to which such overdue note is sub- 
ject, in the hands of the endorsee, are or are not, only such 
equities as attach to the note itself ; as illegality or want or 
failure of consideration, or a release or payment, or a counter 
claim agreed to be set off, which is equivalent to payment. 

5. A set off as between the maker and the payee acquired 
after the transfer of an overdue note, though acquired without 
notice of the transfer of the note, cannot be set off against the 
holder. 

6. By the endorsement of negotiable notes, though overdue, 
the leg9*l title passes, without notice to the maker. But in the 
case of transfers of choses in action not negotiable, only the 
equitable ti^le passes and the maker may make payments to the 
payee or obligee, until he has notice of the transfer. 

7. The act. Code, ch. 144, § 14, p. 583, in relation to suits 
by assignees, does Hot apply to negotiable paper ; though such 
paper has been transferred after due. 

8. The declaration on a negotiable note, states the endorse- 
ment and delivery as at the time of the making ; and the proof 
is that the delivery was after the note fell due : this is no va- 
riance, and if it were, could only be taken advantage of, at the 
trial, by a motion to exclude the evidence, or to instruct the 
jury to disregard it. 

9. Where the plaintiff's case is clearly made out, and the only 
question is, whether the defendant has made a good defence ; 
it is not deciding upon the weight of evidence, to instruct the 
jury, upon the assumption of the facts as true, that the defence 
is not sufficient, if the instruction itself is correct. 
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BAILEY ET. ALS. ». POINDEXTER'S EXOR. 

At the request of many meml)erq of the bar, we publish the dissenting 
opinion of Judge Moncure in the case of Bailey et. ah, v. Poind externa 
exor. It will be remembered that we have already published the opinion 
of the Court in this case as delivered by Judge Daniel and the arguments 
of one of the counsel in opposition to the right of a slave to elect to be 
free, under a will conferring a conditional emancipation. We think it but 
fair that the other side should have a hearing. — Ed. 

MONCURB, J. 

I think the bequest contained in the will of John L. Poin- 
dexter, that the negroes loaned to his wife for life should at 
her death '^ have their choice of being emancipated or sold 
publicly," is a valid bequest, and emancipated; them in fur- 
turOj upon a condition precedent. 

Whether a master should have power to emancipate his 
slave or not, is a question which addresses itself to the legia- 
lativcj and not the judicial department of the government. 
It was answered by the legislature by the act of 1782, giving 
the right to emancipate by will or by deed. That act, substan- 
tially, has ever since remained, and yet remains, in full 
force : modified only by the act of 1806, requiring slaves 
thereafter emancipated to leave the state. 

That a master may emancipate his slaves, to take effect in 
futuro; as for instance, after the death of his wife; has been 
repeatedly adjudged by this court, and may now be consider- 
ed as the settled law of the land. 

That a master may emancipate his slaves upon a condition 
precedent, if there be nothing unlawful in the condition, is 
a proposition which will not be denied : as for instance, if 
his wife die Without issue living. at her death. This would 
not only be a lawful but a reasonable condition, having for its 
object a provision for the issue, but for which the emancipa- 
tion would be absolute. But no condition however unrea- 
sonable or even capricious would, on that account merely, be 
unlawful. 

A master may emancipate his slaves against their consent. 
Why may he not make such consent the condition of eman- 
cipation? There seems to be nothing in the policy of the 
law which forbids his doing so. He may certainl}-, in his 
lifetime, consult the wishes of his slavesj and emancipate 
them or not accorditigly. Why may he not direct his exec- 
utor to consult their wishes, and emancipate them Dr not 
accordingly ? Is not the one as much opposed to the policy of 
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the law as the other? the consultation by the master, as 
mnch as the consultation by the executor ? 

It may be said that one is an executed^ and the other an 
executory act of enriancipation. But both are, in fact, executed 
acts. Both of them, so to speak, convey an estate or inter- 
est—a right to freedom ; the one absolute, the other a condi- 
tional right. The latter is as much an executed act as if the 
condition were wholly independent of the wishes of the 
slaves. 

If the slaves were wholly incapable of making a discreet 
choice, and could merely guess what was best for them, 
there would be nothing in that incapacity which would 
make the condition unlawful. As before stated, a condition 
is not unlawful, merely because unreasonable or even capri- 
cious. 

But slaves have some capacity to choose, though it may, 
generally, be very weak and imperfect. They are responsi- 
ble for their criminal acts; and may incur, and have to suf- 
fer the heaviest penalty of the law. The moment they be- 
come free they are legally capable, without any increase of 
intelligence, of making contracts, buying and selling prop- 
erty, and doing other acts which require the exercise of 
mental faculties. And as the law now is, they may, by their 
own choice, return again to slavery. Slaves have certainly 
feelings and wishes which the master may be willing to con- 
sult in regard to their emancipation. To do so, is not to 
create tliat middle state between slavery and freedom, which 
is unlawful. It is merely to propound a question to a slave 
requiring a categorical answer. If he wishes to be free, he 
is made a freeman in an instant ; btit is made so by the act 
of his master, whether that act be executed before or after the 
expression of his wish; provided it be executed according to 
law. There is not a particle of time intervening between 
his slavery and his freedom ;, and so no particle of time in 
which he occupies a state between the two. 

The dominion of a master over his slaves (as over his oth- 
er property) may be exercised not only by an act which is to 
operate during his life, but by an act which is not to operate 
till after his death ; and that dominion embraces the power 
of emancipation. He may emancipate them by deed or 
by will-— tn presenii or infuturo — absolutely or conditionally. 
If he attempt to violate the policy of the law, by creating a 
mixed state of slavery and freedom, his act will be void : or 
if he violate a rule of law, by annexing to a gift of .the 
slaves a condition which is repugnant to the gift, the condi- 
tion will be void.* And his act of emancipation, whether ab- 
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solute or conditional, in presenti or in futurOy by deed or by 
will, is in sbbordiuation to the cla'^us of creditors, and to the 
obligation of the master to indemnify the community against 
the expense of slaves likely to become chargeable. 

His legatees, certainly, cannot complain of his act or the 
manner in which he has seen fit to exercise it. They can 
claim only what he has chosen to give them ; and cannot 
complain that he has given them his slaves only on condi- 
tion that they prefer to remain in slavery. It was his to 
give them absolutely or conditionally ; and it is tJieirs to re- 
fuse or accept them as given. There is nothing in the policy 
of the law which requires them to claim the slaves against 
his will. They certainly may, if they choose, give effect to 
it. Why should they not >e compelled, if need be, to do 
so? Why should they be permitted, contrary to the general 
rule, to claim under and against the will? The intention of 
the testator, if lawful,' must prevail. It is a law to all who 
claim under his will. They must do all they can to give 
effect to it. 

It is argued, that slaves have no civil rights or legal ca- 
pacity, and cannot therefore elect between freedom and 
slavery, though authorized to do so by their master. The 
premises of this argument are certainly true, at least as a 
general rule, but the conclusion is, I thfnk, unsound. The 
foUacy of the argument (if I may be allowed to say so) con- 
sists in supposing that to make such an election would be to 
exercise a civil right or capacity. It is admitted that slaves 
are capable of receiving freedom, if conferred in the mode 
prescribed by law. It must also be admitted that it may be 
conferred conditionally. It was so conferred in- the cases of 
Pleasants v. Fleasants, 2 Call 319 ; Elder v. Elders ex' or, 4 
Leigh 252 ; Dawson v. Dawson's ex' or, 10 Id. 602 ; and 
Eepbumy dtc. v. Dundas, dca, 13 Gratt. 219. The right to 
confer it absolutely, which the law expressly gives, includes 
the right to confer it conditionally. The only question is, 
Whether such condition may be the willingness of the slave 
to receive his freedom. Why may it not? Slaves emanci- 
pated absolutely, still have an election between freedom and 
slavery. They may become slaves again under the provi- 
sions in the Code, p. 466, § 1, and p. 746, § 26 j or under the 
act of February 18, 1856, Sess. Acts, p. 37. Why may not 
the master give them such an election directly, instead of 
giving it to them indirectly, by first making them free ? 
Why should he be compelled to lose his property in such of 
his slaves as .prefer to remain so, in order that he mny give 
freeclom to such as prefer it? It is said that a slave eman- 
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cipated by an election given him by his master, would be- 
come free by his own act, and not by the act of his master. 
But this is not so. A slave can become free only by the act 
of his master ; and the act must be done in a C€rti;in prescrib- 
ed mode. When the act has been done in tliat mode, it may 
be made to depend on the willingness of the slave as well .as 
upon any other condition. And whether made to depend on 
that or any other condition, it is the act of the master, and 
not the happening or performance of the condition which 
confers the right of freedom. The agency by which the con- 
dition is performed, is constituted by the master ; and such 
performance is thus, in effect, his own act. There is nothing 
in the relation of master and slave, nor in the condition of 
slavery, which can prevent a mai^ter from adopting the* agen- 
cy of his slave for such a purpose. He can do so on the same 
principle on which it is a.lmitted he may make his slave his 
agent for other purposes. Certainly nothing is better settled 
than that a slave cannot make a valid contract, even for his 
own freedom ; and cannot enforce the execution of a promise 
of his master, even though it to be confer freedom upon him, 
and though the consideration on which it was made has been 
fully performed on the part of the slave. But it is equally 
well settled that a slave may avail himself of an act of eman- 
cipation duly executed by his master, whether such emanci- 
pation be absolute or conditional. 

But if it can properly be said, that to make such an elec- 
tion would be to exercise a civil right or capacity, it would 
he as a mere incident to a capacity which is expressly given by 
law. A slave, as before stated, is certainl}'^ capable of receiv- 
ing his freedom. And, if it be conferred in the mode prescribed 
by law ; that is, by deed or will duly executed and record- 
ed, he may propound such deed or will for probate, and may 
appeal from a sentence against him. He may sue in foi^ma 
pauperis for his freedom, and may resort to a court of equity 
for relief when he has no adequate remedy at law. It is as 
competent for a slave emancipated on condition that he elects 
to be free, to make such election, as it is for a slave absolute- 
ly emancipated to propound the deed or will for probate, ap- 
peal from the sentence, or sue for his freedom. Such right of 
election is incident, as such remedies are incident, to the le- 
gal capacity of the slave to receive his freedom. 

If this were a new question, therefore, and especially if it 
be conceded, as it now must be, that emancipations in futuro 
are lawful, I would think the condition lawful and the eman- 
cipation valid in this case. 
. Biiit I regard the question as res adjudicata. Elder v. El- 
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der, I think, has decided it. I would feel myself bound by 
that deciHioQ, even if I doubted its soundness. It is a case 
of the highest authority, having been argued bj'^ very able 
counsel, and having been decided by a unanimous court of 
four of our ablest, judges, Tucker, Brooke, Oabell and Carr, 
Jutlge Green being absent from sickness. ltvs>vas decided in 
1833, a quarter of a century ago, and has ever since been re- 
garded as a binding authority. On the faith of it counsel 
have advised, testators have made their wills, courts have 
construed them, and executors have carried them into effect. 
To disregard it now, and decide otherwise, may be attended 
with the greatest evils. The same reasons which are said to 
require us to disregard that case, seem equally to require us 
to disregard all the cases which decide that emancipations in 
fuiuro are lawful; and thus the whole law would be unsettled 
in regard to the emancipation of slaves. 

But it is said that the question was not raised nor decided 
in EtderY. Elder; that the order in that case appointing 
•* commissioners to examine privily and impartially all the 
lilAves of the testator's estate, and to ascertain from each and 
report to th^ court, whether he or she was willing to go to 
Liberia," was made by consent of parties ; and therefore 
that the question is not re^ adjvdicata. The bill which was 
filed by the residuary legatee, alleged that the slaves condi- 
tionally emancipated by the will had never elected to go to 
Liberia; but that, on the contrary, the^t^xecutor having fully 
explained the will to them, and their rights under it, they 
had declared they would not go to Liberia, and preferred 
to remain in Virginia in slavery ; and that they had reRuua- 
ed'here for near two year-s since the testator's deatk The 
executor, in his answcF, stated that the other personal estate 
of the testator being inadequate to the payment of his debts, 
he had hired out the slaves for that purnose, and had not yet 
given them their . election, though he^had explained their 
rights to them, and did not doubt that when they should be 
allowed to make their election, they would prefer to go to Li- 
beria. In this state of the pleadings the consent order was 
made. The commissioners reported that all of the slaves ex- 
cept bne preferred to accept their freedom and go to Liberia ; 
and the court d^oreed accordingly. The argument of the 
case in this court is not reported; and we can only infer 
what it was from thd opinions of the judges. It is reasona- 
ble to, infer that among the points argued, were those which 
were decided. It was decided among other, things, that such 
of the slaves as preferred to go to Liberia were effectually 
emancipated; aiid that it was unnecessary, to perfect their 
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title to freedom, that they should elect to go within twelve 
months after the testator's, death, provided they made such 
election when it was ofTeried to them ; or that tUe Colonization 
Society should agree to defray the expenses of sending them; 
provided any person should agree to do so. It appears from 
the opinion of President Tucker, that these points were 
argued by counsel. It cannot be said with propriety that 
they did not arise in the case ; or that it was improper for 
the court to decide them; or that the fact that the order before 
mentioned was by consent, affected the decision. If the 
slaves really had been unwilling to go to Liberia, as the bill 
alleged, a report of that fact by the commissioners would 
have put an eud to the case; and therefore the plaintiff con- 
sented to an order appointing commissioners to ascertain the 
fact ; but he did not intend thereby to waive any right he 
might have to the slaves, even though they might be willing 
to go to Liberia. Nor did the order have that effect. Carr, J. 
said, '^ In the construction of wills, we are to find out the 
meaning, the intention, the will of the testator ; and unless 
that violates some principle of law, it must be carried into 
execution." He thought the intention plain in the case, 
and that it did not violate any principle of law. Cabell, J. 
said "The intention of the testator to emancipate his slaves, is 
too evident to require argument ; and it is equally clear that 
there is nothing illegal in the mode which he has adopted 
for the execution of that intention. Slaves may be emanci- 
pated by deed or will, at the pleasure of their owners ; but 
they forfeit their freedom unless they remove, within twelve 
months, beyond the limits of the commonwealth. It can 
therefore be no objection to the emancipation in this case, that 
the testator has directed it on the conaition of their willing- 
ness to go to Liberia." Brooke, J. concurred. Tucker, r. 
said, ''The first questions in this case turn upon the inten- 
tion of the testator, and the legality of that intention. Of 
the intention, I think there can be no reasonable doubt" 
'^ As little doubt exists of the legality of this intention. 
The slaves were not to be free until they were sent to Libe- 
ria; and they were not to be sent there against their con- 
sent It is not perceived that there is any thing in the poli- 
cy of the law, as there certainly is not in its statutory pro- 
visions, which forbids an emancipation by transportation to 
a free colony." None of the judges seem to have had any 
doubt upon the question, whether the conditional emancipa- 
tion of the slaves was valid. Their decision of that question 
seems to be in accordance with the construction which has 
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uniformly been put upon the act of 1782, and acquiesced in 
ever since Ha passage. 

In Pleasants v. Pleasants^ 2 Call 319, the wills of John and 
Jonathan Pleasants, which were the subjects of controversy, 
were made before the passage of that act, when it was not 
lawful to emancipate slaves in this state ; and the case was 
decided shortly thereafter. The will of John was, that his 
slaves should be free if they chose it, when they arrived at 
the age of thirty years, and the laws of the land would admit 
them to be set free without their being transported out of the 
country, &c. The will of Jonathan was, that whenever the 
laws of the country woiiUl admit absolute freedom to them, 
his slaves should, on their coming to the age of thirty years, 
become free, or at least such as would accept their freedom. The 
court, consisting of Judges Pendleton, Carrington and Boane, 
unanimously held that the slaves were entitled to their free- 
dom. Nothing was said in the case about the right of elec- 
tion given to the slaves. The great question was, whether 
the doctrine of perpetuities and executory limitations applied 
to the case ; and whether, according to that doctrine, the be- 
quest of freedom was limited on a contingency too remote? 
It did not occur to the counsel or the court that an election 
between freedom and slavery could not be given to slaves 
under the act of 1182. If it had, it is incredible that the 
objection would not have been taken or suggested by some of 
them. It is said, that the objection was not taken because 
the emancipation was considered to be absolute. It can 
hardly be supposed that the counsel for the claimants of the 
slaves would have admitted, without a question, that the 
emancipation was absolute, if it had been considered that its 
validity depended upon that. An order to take the election 
of the slaves was doubtless not applied for, because it was 
known that all would elect their freedom ; especially as, by the 
act of 1782, they were not required to leave the state. I re- 
gard Pleasants v. Pleasants as a case of great import- 
ance on the question under consideration. It involved a 
large amount of property, and the freedom of a great many 
negroes. It was argued by very able lawyers, and decided by 
very eminent judges, who had the best opportunity of know- 
ing the meaning, and policy of the act ; and it may almost 
be considered as a contemporaneous exposition thereof. No 
subsequent decision of this court has impaired the authority of 
the case ; nor has the doctrine settled by it been changed 
by subsequent legislation ; though there have since been sev- 
eral general revisions of our laws, and two conventions to 
amend our constitution. 
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That case was followed by Elder v. Elder, in which the 
question of the right of election was more distinctly present- 
ed by the will, and raised by t.he pleadings and proceedings, 
and in which as we have 'seen, the most confident opinions 
were expressed by the judges in affirmance of the right. 

Elder v. Elder, in its turn, was foUow.'id by Datvson v. 
Dmoson'a ex or, dtc. 10 Leigh 602, in which the testator di- 
rected all his sla.ves to be emancipated and sent to a country 
where slavery is not tolerated, if, within twelve months, 
they should elect to be emancipated on these terms ; other- 
wise to be sold. It was tacitly conceded by all parties in the 
case, and by the court below and this court, that the right 
of election existed. The matter directly in controversy was 
the right to the Bell-Air tract of land, which by the codicil 
was given to ''Benjamin Dawson, for the equitable support 
and maintenance of the slave population thereon." Benja- 
min Dawson claiqied under the codicil an absolute estate in 
the land and slaves thereon. The court below decided tliat 
the codicil gave him only the use therepf, in trust for the 
support and maintenance of the slaves during the interval of 
twelve months or longer, which might elapse between the 
death of the testator and the election of the slaves ; but 
that nevertheless, as the slaves were not yet freedmen, and 
would not be until they so elected, they therefore had no 
capacity to enforce against Dawson the trustee any accounta- 
bility over and above their maintenance ,' and he was en- 
titled to . all the profits beyond, discharged of the trust, 
namely, the use of the Bell-Air estate until all the slaves 
thereon should make their election. This court, consisting 
of Tucker, Brooke and Cabell, unanimously affirmed the de- 
cree. In doJng so, they must have affirmed the validity of 
the conditional emancipation of the slaves; for otherwise the 
trust created for their support would have been void,* and 
Benjamin Dawson could have had no interest in the Bell-Air 
estate. The most that can be said against the authority of 
the cfise is, that the question as to the valillity of such an 
emancipation was not directly raised. The plain reason why 
it was not is, that neither the parties nor the counsel nor the 
court seem to have entertained any doubt upon the question. 
And this shows how uniform and universal has been the opin- 
ion which has prevailed upon the subject. 

The principle tlius recognized, affirmed and acted on in 
Elder v. Elder s ex'or^ and Datvson v. Dawson's ex' or, has 
never since been questioned in this court, nor changed by 
legislation ; though there have since been, besides many annual 



08 BAILEY ET. ALS. v. POINDEXTER'S EXOR. [Januabt, 

sessions of the legislature, one general revision of our laws, 
and one session oi a convention to amend the constitution. 

If public opinion has undergone any change as to the pol- 
icy or propriety of authorizing masters to emancipate their 
sla^yes, or to emancipate them in/uiuro or upon condition, 
such change must develop itself in the action of the legisla- 
ture^ and not of the courts, whose business it is jus dicere^ 
rum ju8 dare, to- expound the law as it is written and settled^ 
and not as it ought to be, or as it may be supposed that pub- 
lic opinion would have it to be. 

There are certainly difficulties surrounding tl^e subject of 
emancipations depending upon the choice of slaves. Who 
are to choose for such as are of too tender years to choose for 
themselves ? is a question which it is difficult to answer; at 
least, to give an answer which will apply to all cases, or even 
as a general rule. But these difficulties are not of them- 
selves sufficient to prevent the court from administering the 
law, if it can possibly do so. They were overcome in Elder 
V, Elder, and may be, perhaps, in most cases. There is 
nothing to indicate that Uiey cannot be overcome in this case, 
as they were in that. If in any case they cannot be over- 
come, the intention, of course, must fail of effect. But when- 
ever they can, they ought to be overcome ; tU res magia vo- 
leai quampereai. Whenever the law authorizes an act to be 
done, and a party bona fide endeavor to do the act according 
to law, the court should endeavor to effectuate his intentions. 

The will in this case was written in November 1835, two 
or three years after the decision of Elder v. Elder , and pro- 
bably with that case before the draftsman, or in his mmd. 
But for that case, the testator might have emancipated the 
slaves absolutely. He was willing to do so, but did not wish 
to force freedom upon them against their will, and therefore 
gave them their choice, as that case decided he might lawfully 
do. Ought we now to frustate his will, and award the slaves 
unconditionally to those to whom he gave thc^m only on con- 
dition that the slaves regect the boon of freedom which he 
offers them? I think not. 

I am also of opinion that the increase of the slaves born 
during the life of the testator's wife, are entitled to the ben- 
efit of the bequest. All the residue of his property, includ- 
ing negroes, is loaned to the wife for life. The issue of these 
negroes born during her life, are part of his property and 
part of the negroes loaned to her for life. The choice of be- 
ing emancipated or sold is given to ''the negroes loaned his 
wife, at her death," embracing of course, I think, the said 
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ifiusue. This constraction seems to be sustained by maDjr de- 
cisioDS of this court, which I need not cite. 

I do not think that the clause directing his executor to sell 
any of the slaves loaned his wife, if they should prove re- 
fractory or hard to n^anage, affects the case in regard to 
such of the slaves as remained unsold at her death. This 
clause was inserted for the benefit of the wife, and to insure 
the good conduct of the slaves. Any of them might have 
been sold for misconduct during her life, and such would of 
course have been excluded from the number of those to whom 
the choice was to be offered at her death. But as to those who 
then remained unsold, the clause had performed its function, 
and they stood as if it had not beea inserted in the will. 

In regard to the other questions involved ia this case^ I 
concur with the majority of the court. 



INJUNCTION. DEED OF TRUST. MORTGAGE. NOTICE. 

Lineherry t. Dobyns, dec. 

Circuit Court of Carroll County, Ys; In Yaoation. JaDuarj 11, 185^. 

A deed is drawn, conveying land to a trustee to secure debts, in the form- 
prescribed by the Code of Yirginia, in seed, ch. 117, p. 504, and con- 
taining na special covenants : this is a deed of trust and not a mortgnge, 
and the trustee may proceed to sell the land without application to a court 
of equity. 

Notice is given, to the plaintiff in an injunction, of a motion to dissolve at 
a place thirty miles from his residence. The notice is served on the 5th 
day of January; the motion is made on the 11th: Held, the notice is 
reasonable and sufficient. 

A notice is served by a constable and returned in his official capacity : held, 
A good service under sec. 1, ch. 167, p. 639 of the Code. 

An answer to an injunction is filed on the 3rd January and a motion made 
to dissolve on the 11th, the plaintiff and his counsel have not seen the 
answer, the clerk having sent the papers to the place where the motion 
is to be heard : this is no reason for refusing to dissolve, the plaintiff not 
alleging that he had sustained any injury in consequence of not seeing 
the answer. 

Qucere: Whether a person non compos mentis may sustain a bill in chance* 
ry in his own name, or whether he must not proceed by his next friend 
or committee. 

In 1855 Jeremiah Lineherry executed a deed, conveying a 
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tract of land in Carroll county, to Ben, W. Bohyns^ in trust to 
secure debts due to 8. cf T. M. Bobyns. The deed was in ex- 
act conformity to .the form given in the 5th section of ch. 117 
of the Code, p. 504. There were no special covenants. The 
debts were recited to be all then due. 

In December 1858, the trustee advertised the land for sale, 
for cash. Thereupon Lineherry applied to Judge Fulton for an 
injunction to prohibit the sale, alleging in his bill that he was a 
man of weak mind, incapable of transacting his own business or 
protecting his own interests : that when the deed was made he 
did not understand and was incapable of understanding its force 
and efiFect : that he did not know that it would operate directly 
upon his property : that he did not intend to give the trustee 
any power to sell his land, and would not have made the deed if 
he had known or believed that it would give such power : that 
he was advised that the deed did not give any such power to the 
trustee, but that in the. absence of any special covenant or 
agreement to that effect, the instrument was a mere m Drtgage, 
and that i\e land would only be sold under a decree of a court 
of equity, to be made in a suit to foreclose the mortgage : and 
it was further alledged that the land was worth far more than 
the debts, and the creditors were forcing a sale for cash, intend- 
ing to buy in the land at a sacrifice. The bill was not sworn to 
by complainant himself, but by another person. 

On tlie 3d January 1859, (the return day of the process,) S. 
^ T, M. Bobyna appeared ; demurred to the bill, and also filed 
their answer. They denied all the allegations of the bill : stated 
that they did not want the land, but their money: that the plain- 
tiff was a man of ordinary intelligence Jind good sense ; of ma- 
ture age ; father of a large family, which he supported by his 
own exertions ; the owner of good property which he had always 
managed for himself, and with ordinary prudence and success ; 
that the assertion of imbecility on his part was a mere pretext 
for delay, and a thing never before heard : that he was respon- 
sible for all his acts, and had made this deed with a full under- 
standing of its force and effect ; and that the debts were just and 
correct, which, indeed, was not denied in the bill. They con- 
tended that the deed was a deed of trust in proper form and re- 
quired no intervention of a court of equity. 

On filing the answer, the defendants gave notice that they 
would move to dissolve the injunction at Wytheville, on the 11th 
of January. The clerk, not wishing to go to Wytheville with 
the papers, sent theni by the defendant's counsel, taking his re- 
ceipt. Plaintiff's counsel resided at Hillsville, (the county seat 
of Carroll) and did not see the papers after the answer was filed, 
until Monday the 10th of January, when he came to Wythe 
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court, and got the papers from the defendant's counsel. Plain- 
tiff resided in Carroll — aboat twelve miles from Hillsvillei and 
thirty from Wytheville. The notice of dissolution was served 
on the plaintiff on the 5th of January, by a constable, who en- 
dorsed it ^^ executed by leaving a copy at Lineberry's house. C. 
L. Hanks, 0. C. Cr 

The motion to dissolve came on to be heard at the time and 
place mentioned in the notice. 

Tipton for the plaintiff objected to the hearing of the motion 
at this time on three grounds : 

1st. — That the notice was insufficient. There ought to have 
been at least ten days* notice. That is the general rule, and 
though tie statute directs this motion to be heard on ^' reasona- 
ble notice," we contend that six days is not such reasonable no- 
tice. Plaintiff living twelve miles from his counsel, and thirty 
from the place of trial, has not had a sufficient opportunity to 
confer with his counsel and get ready for trial. 

2d. — The notice has not been properly served. Hanh% is nei- 
ther a sheriff nor sergeant, and the statute, sec. 1, cli. 167, p. 
639 of the Code, requires the return of any other person to be 
verified by affidavit. 

3d. — ^By the course adopted in this case we have been depi'iv- 
ed of an opportunity to learn the character of the defence, and 
to prepare for trial. As soon as the answer was filed the clerk 
handed the papers to Mr. Cookj who brought them away and wc 
did not and could not see them till yesterday. 

Goohj for the defendants, was heard in answer to the objec- 
tions, and submitted that the statute specifies only ^^ reasonable 
notice," that the provision for ten days' notice is applicable only 
to motions for judgments or decrees for money : that complain- 
ant has not suggested that he has been injured by any of the 
matters objected to by him : that he does not allege any surprise, 
or that he would have strengthened his case in any mode, even 
if he had seen the answer, or had much longer notice : that the 
notice has been executed by a sworn officer, and at any rate the 
objection is not well founded when it appears that the notice has 
had its proper effect by bringing the plaintiff's counsel to the 
hearing of the motion. 

Fulton, J. 

I do not think that either of the reasons advanced would jus- 
tify me in refusing now to entertain this motion. No time is fix- 
ed for the notice. It is sufficient if it afford the party a reason- 
able, chance to make any preparation necessary to meet the mo- 
tion. I think this notice affords that opportunity. If the plain- 
tiff wanted to see his counsel, he was within three hours' ride. 
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If he wanted to take any depositions the defendants live in his 
immediate neighbourhooa. Ue suggests no injury done him by 
the alleged shortness of time between service of notice and the 
motion. 

The same remark applies to the complaint that he, or rather 
his counsel, had no opportunity to examine the answer. It is 
not pretended that any injury was d(me him in this respect. If 
the answer were a long and complicated document ; if it related 
to a number of obscure and complcix transactions ; if thwe had 
been much room to doubt the grounds of defence, there might be 
something in the objection. But after seeing it, Mr. Tipton is 
not able to point out anything wherein he or his client has been 
put at a disadvantage by failing to see the answer. If it ap- 
peared that the anawer called for any action on the plaintiff's 
part, which would not otherwise have been required, and that he 
had failed to take such action only in consequence of not having 
seen the answer, then I wx)uld not take up the case. But noth- 
ing of that sort appears. The answer imposes no such new bur- 
den upon him. It is a simple denial of the allegations of his 
bill. It was his duty to have taken evidence in support of those 
allegations (if he had any) as soon as the injunction was granted. 
He had ample time for this : more than three weeks before the 
answer v;as filed, and a week afterwards ; yet nothing was done, 
and I cannot therefore see any force in the objection. 

As to the service of the notice. I am compelled to overrule 
this objection also. Mr. ffankSj it is true, is not a sheriff; but 
he is a syom officer. His return is made under oath ; and I 
think su6h ti service is within the spirit and meaning of the stat- 
ute in relation to notices. Even if I held this an insufficient 
service, it is doubtful whether it would avail the plaintiff any- 
thing. Whether well or ill-served, this notice has brought him 
here by his counsel ; and it would not be proper to turn the de- 
fendant away, because an act may not be properly shown to have 
been done when the very olgect of that act has been attained. 

Proceeding to consider the motion upon its merits, I find all 
the allegations of the bill denied in the answer, and no evidence 
to sustain them. I have then no course to take except to dis- 
solve the injunction, unless the plaintiff be correct in his conten- 
tion that this instrument is a mortgage and not a deed of trust. 
I cannot hold iis^ mortgage. It is in the precise form directed 
by the statute for^a deed of trust to secure debts. It is true 
that the form directs the insertion '^ of covenants or any other 
provisions the. parties may agree upon,'' and the plaintiff <;on- 
tends that there ought to be stipulations as to the time of pay- 
ment of the debts, the mode and terms of sale, &c. : and that 
the omission of such provisions renders the deed void as a deed 
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of troBt, and makes it only a mortgage. But auppose there were 
no coyenants. Are we to compel the partxee to insert something 
in the nature of covenants, even thongn none were made between 
them ? I Mn not to make a contract for these parties. If any 
particular agreement had been made it would be my duty to en- 
force it: but in the absence of such an agreement, I must pre- 
sume that the statutory provisions were adopted in place of any 
special agreement. The statute gives a general form for these 
instruments, and then furnishes directions for earring them into 
operation ; and those directions are to be pursued in the absence 
of a special agreement. I think this is a good statutory trust 
deed, and that it must be carried into effect in the mode direct- 
ed by the statute, and must therefore dissolve this injunction. 

I have said nothing in relation to the question as to whether 
the complainant could maintain this action if he were, as he al- 
leges, of non-sane mind. In the view of the matter which I 
have taken it is unnecessary to decide that question, as the al- 
legation of imbecility of mmd is denied, and is not stipporled 
by any ptool. 

Injunction dinohed. 



EVIDENCE. ENTRY. SURVEYOR. 

ScoU T. HdU atkd oihen. 

Circuit Court of Grayson Oountj, Va. September Term, 1858. 

In an action against a county snrreyor for failing to sunrey an entry of 
land, though the relator must satisfy the jury that he was the bolder of 
a l^al land warrant, and that the same was duly located ; there is ao 
partTcular mode of proof by which those fkots are to be made out ; bat 
the relator may establish them by the surveyor'e receipt, or by his odmis- 
eions, or by any other testimony tending to prove the facts. 

This was an action of debt in the name of the Commonwealth 
at the relation of Peter Seott against Wm. B. Hale and others. ^ 
It was founded on the ofiBcial bond of JSaZe, who was surveyor of 
Grayson county. The declaration set out the bond, with a con- 
dition for the taithful performance of HaW$ duties as surveyor, 
and assigned two breaches. The first breach assigned was-^^Aat 
on the 18th day of. February 1649, the relator made an entry 
of fifty acres of vacant and unappropriated land on Brush CreeK 
in Grayson county, and that the defendant HaUj contrary to the 
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duty of his office of surveyor, failed to survey the same within 
two years, whereby the entry expired, and the relator lost the 
land. The second breach — that the relator made an entry of 
fifty acres of vacant land on • Brush Creek, on the 13th day of 
February 1849,- and the said entry having expired by the lapse 
of two years without a survey, the relator, as he lawfully might 
do, on the 13th day of February 1851, renewed that entry for 
two years ; but that the defendant failed, neglected and refused 
to survey the said entry and location within the space of two 
years from the renewal, after which time the land was entered 
by another person who obtained a patent for the land, which 
was thereby wholly lost to the relator. Plea — conditions per- 
formed. 

Cook for the plaintiff. 
McCamant for the defendant. 

The plaintiff read the following receipt: "February 13, 1849. 
Received of Peter Scott two dollars, fifty cents, pay for an en- 
try of fifty acres of land on Brush Creek — also pay for the land 
warrant for the same. Wm. B. Eale, S. (?. 0." At the foot 
of which was this additional receipt : " February 13th, 1851. 
Received of Peter Scott fifty cents for renewing the above en- 
try. Wm. B. ffale, S. (?. C" 

He then proved that prior to the 13th of February 1853, and 
within two year« after the renewal of the entry, he applied to 
the defendant to survey the land and give him the usual certifi- 
cate of survey, and the defendant promised that his deputy 
should make the survey. In this conversation defendant admit- 
ted that the relator had a warrant and had made an entry. Also 
that he sent to the defendant a similar request, and defendant 
told the messenger that he had directed his deputy to make the 
survey. Also that another person applied to the defendant to 
enter the land, but was told that it was Scott's land, and that he 
could not get it, without buying Scott's right. This witness saw 
a statement of Scott's entry on a small memorandum book and 
took a copy of it, but it was never properly placed on the entry 
book,' which it was defendant's duty to have done. Plaintiff also 
proved that after February 13, 1853. one Darnell entered tht 
land — had it surveyed and obtained a patent; but it turned out 
that it contained only 28 -acres, worth ?4 50 per acre. 

Upon this testimony McCamant asked this instruction : "un- 
less the jury shall believe from the evidence that the relator 
produced to the surveyor a legal land warrant — lodged the same 
with him, and directed him to enter and locate it upon the land, 
in due form, they ought to find for the defendants. He referred 
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to the case of Male v. Crow and Wife, 9 Grat. 268, and to the 
6th and 7th sections of ch. 112 of the Code, p. 480. He con- 
tended that the relator must show himself to have heen the hoir 
der of the warrant, when he made his entry ; and that he must 
have made the location himself — ^that is, that he must have di- 
rected the entry to be made in terms so special and precise, as 
to enable other holders of warrant to locate any adjacent resi- 
duum. All this he contended to be incumbent upon the relator, 
and that unless it was shown he must fail. 

Cook combatted this view, and contended that the defendant 
was estopped^ by his receipts and admissions, to deny that the 
relator had a good warrant, and that it was duly located. It 
did not appear necessary to show those facts — or if it were ne- 
cessary they might be inferred from his acts and declarations. 
Hale v. Crow was not in point, for that was a%8umpsit against 
the surveyor for not furnishing land warrant and making the 
entry, which the court held he was not bound to do ; but here he 
admits that both these things had been done. 

FuLKBRisoN, J., (sitting for Judge Fulton.) 

This is not an action for failing or refusing to make an entry. 
The declaration alleges that the entry was made and afterwards 
legally renewed, and the gravamen of the charge is that the 
defendant failed to survey that entry, and return the plat and 
certiiBcate to the land office. That charge cannot be sustained, 
however, without proof of the entry; and that entry could not 
have been legally made without a land warrant. iSo entry is 
good without a .warrant ; and the jury must be satisfied that the 
relator had such warrrfht before they can find for the plaintiff. 
But thete is no peculiar mode of proving that fact. It mav be 
proved as any other fact, by the act or admission of the de^nd- 
ant. His receipt or his declaration is sufficient, if satisfactory 
to the jury. 

Nor is necessary that the relator should have superintended 
the manual act of recording the entry in the proper book. He 
had only X6 place his warrant (whether he procured it from de- 
fendant or elsewhere,) in the defendant's hands, and describe 
the land on which ii was to be located, and it was defendant's 
duty to record the entry. I can therefore only give the instruc- 
tion with the moiifications I have suggested. 

The jury found for the plaintiff and assessed the damages at 
5108 M, the vahie of the 28 acres. 

McCdmant moved for a new trial on the ground that there 
was no evidence that the relator had any warrant, or had prop- 
erly located it. 



76 INTERROGATORIES. USURY, Ac. [January 

FULESBSON, J. 

I think the jury well justified in inferring from the receipt 
and other evidence that the relator was the holder of a land 
warrant— that the entry was 'duly made, and that he left the 
warrant in defendant's handsj as the law directs. 

Motion overruled and judgment for plaintiff. 



INTERROGATORIES. USURY. EVIDENCE. 

WaUeri t. Creger and others. 

Ciroiiit Goart of Wjthe County, Ya. October Term 1858. 

The ooart will not compel the plaintiff to answer interrogatories filed in an 
action at law, to discover usuri/ in the debt sued for. If the defendant 
wish such discoYery he must seek it in the mode and upon the terms pre- 
scribed in the statute against usury. 

Qucere : Wheiiier answers to interrogatories, filed in a ci?il action, could be 
used in evidence against the party answering, in an action for a penalty. 

Debt upon a single bill for (250. Plea — usury — charged in 
the general form permitted by sec. 6 of the statute against usu- 
ry, p. 576 of the Code. The defendants filed interrogatories to 
tne plaintiff, tending to discover the usury, and requiring him to 
disclose all the facts connected with the contract. The plaintiff 
refused to answer, and the cause now came up on the motion of 
the defendants to compel the plaintiff to answer, or to dismiss 
his suit. 

Leftwichy for the plaintiff. 
Cooky for the defendants. 

Leftwich submitted i 

1st. That the case of a plea of usury is not within the opera- 
tion of the statute permitting interrogatories to be filed in ^^ a 
case at law ;" Code, ch. 176, sec. 38, p. 667 ; because there is 
a special provision made for the case. Sec. 7, ch; 141, p. 577, 
(the statute against usury) enables the borrower to exhibit a bill 
for discovery of the usury; and if more than lawful interest 
was reserved the lender shall receive his principal monev with- 
out interest, and pay all costs. He contended that the law did 
not intend to enable the borrower to escape from the whole debt, 
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uiiless lie could establish the usury independent of any discove- 
ry from the lender. 

2d. That the answers to these interrogatories, if they disclos- 
ed usury, would subject the plaintiff to an action, founded on the 
11th section of the same chapter, for double the amount of un- 
lawful interest taken, which action might be brought by any in- 
former. 

Cooky in his reply to the first objection, contended that there 
is nothing to distinguish the plea of usury from any other legal 
defence. The language of the statute is general — ^4n a case at 
law." Interrogatories are substituted for the bill for discovery 
whenever the party chooses to file them. They can only be filed 
when the court perceives that they are such as the party would 
be obliged ta answer upon a bill for discovery. The bill of dis- 
coveiT here spoken of is the bill for discovery purely ; the bill 
in aid of a defence at law : not the bill for disqovery and reliefs 
which is the one provided for in the statute against usury. As 
the interrogatories must in all cases, assimilate themselves to a 
bill for discovery, it can be no objection to their exhibition, in a 
particular case, that such a bill is expressly allowed by statute. 
Nor is it a good objection that these interrogatories, if answered 
in the affirmative, will deprive the plaintiff of his whole debt. 
That is only what might happen in any case where the party an- 
swered in the way the other side desired. The object of all in- 
terrogatories and of all defences is to defeat the dNdversary. 

As to the second objection, he contended that an action for 
the penalty could only be a quitam action, in which the parties 
would be aifferent — ^for the Commonwealth at least would be in- 
terested — and then upon familiar principles these answers could 
not be read, for they would fall within the principle of res inter 
al%o% €U!ta. But the statute, ch. 200, sec« 22, p. 752, seems to 
settle any such question. It enacts that upon a prosecution for 
crime, or in an action upon a penal statutey no statement made 
by a wittieds in a legal examination shall be given in evidence 
against him. The literal wording of this act embraces only wit- 
liesses ; but its spirit and purpose extend to the parties when 
legally examined. It is the legal examination which necessitates 
and limits the protection. 

FULKBRSON, J. 

I do not feel it necessary to decide the question raised by the 
plaintiff's last objection ;* but if required so to do, the inclination 
of my mind is that that objection could not be sustained; but I 
shall proceed to the other question. 

Our statute concerning interrogatories is very broad and com- 
prehensive ; permitting them to be filed " in a case at law," 
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without qualification or exception. This is a case at law; and 
at the first blush it would seem imperative upon the cpurt either 
to compel the plaintiff to answer, or dismiss his suit. In the 
terms of the statute no allusion is made to usury, nor is there 
anything manifesting the legislative intention that matters of a 
usurious character should not be elicited by means of interroga- 
tories. 

But the General Assembly appears to have intended to treat 
this matter of usury as a whole. The chapter 141 is devoted 
entirely to the subject of fnterest, legal and illegal. All the li- 
abilities^ incident to usury, are defined, and the remedies for en- 
forcing those liabilities are provided ; and I think the legislation 
embodied in that chapter is intended to be exclusive. 

By the 7th section of that chapter it is enacted that the bor- 
rower of money or other thing may exhibit a bill in equity 
against the lender, and compel him to discover, upon oath, the 
money really lent, and ' all bargains or shifts relative to such 
loan ; and if ijj appear that more than lawful interest was re- 
served, the lender shall recover only his principal money with- 
out interenty and shall pay the costs of suit. The object of this 
enactment is to induce the usurer to disclose ' the truth of the 
transaction, by authorizing him to regain his principal, which he 
could not do if there were a verdict in a suit at law, establishing 
the usury. 

If usury be made out in a suit at law the whole debt is for- 
feited- The usurer in such case can recover nothing. The bor- 
rower, of course, is at liberty to make out this defence, when 
sued at law for the usurious debt, by any legal evidence at his 
command. But I think this must to done without any appeal 
to the conscience of the usurer. When his conscience is appeal- 
ed to, the law has seen proper to diminish the danger of perjury 
by the removal of, at least, a part of the temptation to false 
swearing. It imposes upon the usurer, as a punishment for hie 
covetousness, the* loss of all interest and the heavy costs of such 
a proceeding, but it restores the money which he actually ad- 
vanced. It adopts the principle that he who seeks equity, must 
do equity, by repaying the money actually received : such is the 

fmce aniithe just price which it enacts for an appeal to the 
ender's conscience. 

This purpose would be defeated by authorizing the borrower 
to extort an admission of usury from the lender by interrogato- 
ries in an ^action at law. If the answers admitted the usury 
they would be submitted to the jury, and would induce a verdict 
which would deprive the lender of his whole debt. This, I think, 
would defeat the maniSSBt intent of the statute. 

There is much force in tlfe obser-vajtion that the statute aljow- 
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ing the interrogatories assimilates them to a bill for discoTerj, 
and niakes such a bill the standard of the character of the inter- 
rogatories. It is doabtless true that the bill there mentioned is 
the pure bill for discovery, while the one contemplated by the 
statute against usury is a bill for discovery and relief. Still the 
latter is the mode expressly provided for the case of usury, and 
J cannot come to the conclusion that it is to be superseded by a 
bill for discovery purely in the guise of interrogatories. Inter- 
rogatories are only a substitute for the pure bill .of discovery, 
and for that only ; while the remedy provided in the chapter 
against usury is a bill for discovery and relief both. 

It cannot be denied that something of conflict is apparent be- 
tween these two provisions. But the one is general, the other 
special ; and I understand the rule to be that when the terms of 
a general statute is broad enough to embrace a. particular sub- 
ject, but there is also a special statute exclusively devoted to 
that subject, and the two should come into conflict, the general 
must give way to the special. Such, I think, is the case here, 
and I must therefore sustain the plaintiff"s objection, on the first 
ground^ and require no answers to these interrogatories. 

The case was continued till next term for trial. 
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Dbvebeux's Blackstone. The Most Material Parts of Blackstoiie^s Com- 
mentaries Redvced to Questions and Anstcers. By John C. Devereux, 
Counsellor at Law. Upon the Plan and in Place of Kinne's Blackstone. 
Nftw York; Published by Lewis* Blood, 84 Nassau Street. 1858. [J. 
AV. Randolph, Richmond.] 

Mr. Bevereux has prefixed to his work a very entertaining and tasteful 
preface, which may agreeably relieve the student, when he tires of the text. 
We have little fancy for abridgments or condensations — ^yet it is unques- 
tionably true, that the plan of question and answer has some advantages in 
Btimalating thought, and suggesting to the tyro what is chiefly worthy of 
attention. If there can be a substitute for the original, the present work 
affords it. We do do not understand, however, that this is the design of 
the author. He wishes simply to help to the study of the commentaries 
themselves ; and if the book be used only for this, it will be fou;id useful — 
indeed, of great advantage to the student. Kinne's book has been so used 
for very many years : and this has the advantage of Kiilne, because it is 
not BO condensed, and its writer lias availed himself freely of the labors of 
his predecessor. The book is well printed. It oug^t to sell. 
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Cobb on SLAYEi^.- An Inquiry into (he Law of Negro Slavery in the United 
StcUes of America, To which is prefixed an historical sketch of Slavery 
bj Thomas R. R. Cobb, of Georgia. Vol. I. {Philadelphia : T. & J. W. 
Johnson ft Co. Savannah : W. Thome Williams. [Richmond : A. Mor- 
ris.] 1858. 

This first effort to systematise the law of slavery, prepared by a South- 
erner, and published with alL the recommendations of clear type, tasteful 
binding and good paper, oa^ht to meet with encouragement from the Sou- 
thern bar. The table of cases ciled, and their names indicato the extent of 
the researches made by the author in the preparation of his volume. His 
historical sketch comprises upwards of two hundred pages, and treats of 
slavery among the Jews, Slavery in Egypt, in India, in the East, in Greece, 
among the Romans, in Europe, in the Middle Ages, in Great Britain, and 
of negro slavery and the slave trade, &c., Ac A glance at this sketch (and 
we have only been able to glance at it) has satisfied us that it will supply 
an important desideratum for the intelligent and useful discussion of this 
topic. The authorities from which our author has drawn are numerous 
and well selected. 

The text of the work thus far treats of the following subjects : 

. Chap. 17-What is slavery ; and its foundation in the natural law. 

Chap. 2^Negro slavery viewed in the light of Divine Revelation. 

Chap* 3 — Of the origin and sources of slavery in America. 

Chap. 4 — Of the slave as a person — The rights of personal security. 

Chap. 5 — Same subiect continued. 

Chap. 6 — Personal liberty, and herein of fugitpe slaves. 

Chap. 7 — Slaves escaping or carried into other States— Personal statutes 
as applicKi to slaves. 

Chap. 8 — Same subject continued, and examined in the light of the 
opinions of foreign jurists. 

Chap. 9 — Same subject continued, and decisions of foreign judicial tri- 
bunals examined. 

Chap. 10 — Same subject continued — How far the question is affected by 
our form of government and Cfoistitution. 

Chap. 11 — Same subject continued — Decisions of our own Courts exam- 
ined. 

Chap. 12— Same subject continued— Fugitive slaves, and of the right of 
the master to remove the slave. 

Chap. 13 — ^Of the privilege of a slave to be a 'witness. 

Chap. 14 — ^Of the right of private property as applied to slaves. 

Chap. 15 — Of contracts by slaves, and herein of marriage. 

Chap. 16 — Of suits for freedom. 

Chap. 17-^f other disabilities of slaves. 

Chap. 18 — Of offences committed by slaves. 

Chap. 19 — Of manumission, and herein of direct manumission by deed. 

Chap. 20 — Of manumission by will or executory contract. 

Chap. 21 — Of indirect manumission. 

Chap. 22 — Of the effect of manumission, and herein of the status of free 
persons of color. 

We hope the author will be' encouraged by the kind reception of his first 
volume to give us the second in a short tim^ 
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RIGHT OF WAY. JUECTBIENT. POSStSSION. 
City of Bichmtmd y. Warvnek ds Bark^idle, 

This o^ase came on to be heard before the Major of the City of Rioh- 
mond on a summons against the defendant to answer for obstracting a 
pabtio street in said City, by fencing in a portion thereof. 

It appeared that the defendant had recovered^ in^ an action of ejectment, 
that portion of the street which he had enclosed. 

The opi^nion which follows was prepared by a learned and eminent mem- 
ber of tfa4 bar of Richmond, and adopted by the Mayor. [£d. 

The BumiQons in this case was returned before me on Mon- 
day, ibi^ 3rd instant, but the case not heard till Wednesday, 
the 5thl On that day, the evidence having been heard, left no 
donbt ofn my mind, whatever, that the street in question, had 
for many years been dedicated to the public, and that the right 
of passage over it, by all the people of this Commonwealth, at 
their pleasmue, was thereby secured to them, no matter in whom 
was the title to the lana originally, or is. But it being o\h 
jected by the counsel for the defendant, that if any such right 
had ever been acquired by the public, it had been taken away 
by a judgment in ejectment against this city, I took until the 
next day to examine and consiaer pf the arguments and authori- 
ties submitted by the counsel. Respect, both for the counsel 
and the authority of the Supreme Court of the United States 
required this, to say nothing of the importance of the question. 
Upon the most thorough examination and mature reflection, I 
am decidedly of opinion that there is nothing in the objection ; 
that the obstruction complained of was a violation of an ordi- 
nance of the city ; that for the first day on which it was placed 
6 
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in the street, the defendants should be fined (10, and for every 
day thereafter, during its continuance, $20. It is proper herq 
to remark that in referenc:> to this case, the question never was, 
and could not have been decided by, nor been judicially before 
the Court of Appeals, or any other Court, in Warwick against 
the City of Richmond in ejectment ; that suit involved the right 
to the land which the city never disputed. My decision admits 
it, but sustains the right of way over it. It was my purpose to 
have Teported the case with my opinion and the authorities cited 
for and against the right of way, but as a very able and learned 
friend lias felt sufficient interest in the subject to induce him 
elaborately to review my action, and has kindly handed me the 
result, and they are tue same taken by me, I aubmit them to 
you for publication, if you think proper. 

JOSEPH MAYO, Mayor. 



THE TWELFTH STREET OBSTRUCTION. 

Messieurs Warwick & Barksdale are brought before the Mayor 
upon the charge that they maintain an unlawful obstiuction at 
i, certain place in the City of Richmond. 

They confess that they maintain an obstruction at the place 
alleged, but deny that it is unlawful. On the contrary, they 
contend that therein they do but exercise a right of their own, 
because the hctia in quo is their soil and freehold. 

To this it is replied, that though the place is their soil and free- 
hold, nevertheless in maint^iining such obstruction thereon, they do 
not exercise a right of their own, but do violate a right of 
others, because their (Warwick's & Barksdale's) soil and free- 
hold is, at that place, subject to what the civilians call « servi- 
tude, and the common lawyers call ^n easement, of a right of 
way over it for the use of the public ; and an offer is made to 
prove by evidence that such servitude or •easement does, exist. 

They rejoin, that no such evidence can be given, or, if given, 
avail, because they have recently recovered the precise spot in 
question by jud-ment of a court of competent jurisdiction, in 
an action of ejectment which they brought against the City of 
Richmond. 

It is sur-rejoined, that that judgment does not in fact touch, 
and in the very nature of the proceeding cannot by possibility 
touch the point now in dispute, and concerning wnich, evidence 
is fiTered as aforesaid. 

The question is, whether it :does or does not ? If the City 
of Richmond could have defended the action of ejectment, upon 
the groimd of the servitude or easement now alleged, ' then (it 
may be admitted) that judgment would preclude the Oitjf from 
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afterwards asserting the existence of such an easement; it 
would, however, not preclade any other$ save only iueh as woald 
claim under the right of the city. Bat if the cit^ could not 
htkYe 80 defended Uiat action, then the judgment m it cannot 
preclade any onej not even the city, or persons claiming in right 
ot the city, from asserting the right of ifay set up, with all th0 
legal consequences of such rigrit. 

Jfow, nothing is clearer, upon both principle and authority, 
than that such a defence, if offered in the action of ejectment, 
would have ben wholly inadmissible, and must have been ac- 
cordingly ruled out without listening for a moment to any evi- 
dence which could have been offered in support of it. Had it 
been offered and confessed to be true ; yet it could not have 
availed one whit more in that action than it would have done if 
it had been proved or admitted' to be false. Consequently the 
judgment given in taat action cannot have any bearing upon 
the question of its truth or falsehood. 

1. Upon principle this must be so, because the action of eject- 
ment asserts only a right to the soil and the possession thereof, 
which right, if the plaintiff has, he must recover thereon ; and 
a right of way over the soil is not inconsis.ent with such posi^es- 
sion. If it were, it must be because such right of way would 
carry with it the right of possession; but the latter of these 
rights does not draw with it the former, and, therefore^ (1^ who- 
ever has no other right to be upon the ground, than what ne de- 
. rives from its being a highway, has nc right to be tliere at all, 
except while he is using it for the legitimate purpose of a high- 
way ; and, therefore, if he stands upon it for the purpose of 
shooting game, he is just as much a trespass..r, and in every 
way just as much answerable in that character, (of a trespasser,) 
as if he had gone for the same purpose into an enclosed field of 
the owner adjoiniag. 80 Eng. L. and E. Rep. 804 ; Reg v, 
Pratt, 4 Ellis and Black. 860, S. C. Other like illustrations, 
and several of them not less strong Ihan this, abound in our 
books. And (2) ejectment cannot be maintained against the 
owner of the soil, by one having a right of way over it, for 
erecting upon the soil buildings which encroach upon the way 
so as not to leave suflScient room for passing — ^his remedy, (for 
he clearly has one) being in another form of proceeding. 1 D. 
Chipm. 204; Judd i;. Leonard. 

These authorities prove what would seem really clear enough 
without any, that in the case of an highwav, where the very 
soil itself is not acquired by the public, as (to be sure) it may 
be, the owner of it retains his right of possession, and may have 
actual possession in any and every way thai is compatible with 
its being used as an highway, and may keep off all iuvruders 



84 RIGHT OP WAT. EJECTMENT. POSSESSION. [A'>Rii 

who would use it for any purpose of amother kind. And if he 
be dispossessed, that is to say, deprived >)f such possession as I 
have here described, he may maintain ejectment for it, and 
might have maintained a w. it of right or other real action, till 
all such actions were abolished by our present Code. This will 
appear by the cases to be cited under the next head. 

11. Upon authority, touching directly this point, if the owner 
of the soil bring his action of ejectment or his real action, {as 
under our > Id law,) tue defendant cannot resist it by ^showing a 
right of way over the soil in any person whatever. (1.) Not 
' by shewing .hat there is a highway over the place, for the use 
of all persons in general, as was decided in Goodtitle v. Alker, 
(1 Burr, 133 ; 1 Ld. Kenyon, 457 ;) and in numerous cases in 
this country, whereof I shall mention some in the sequel. (2.) 
Nor by showing that there is a right of way belonging peculiarly 
and exclusively Ao the defendant. 5 Mete. 446 ; Hancock v. 
Wentworth. In this case, Hubbard J., delivering the opinion 
of the court, us'ed some expressions particularly applicable to 
the present enquiry : ^' The righl^ of the demandants to the fee 
in the demanded, premises^ and the right of ihe tenant [the 
technical name of the defendant in a real action] to an ease- 
ment in them, are," said he, ^' rights independent of each other, 
and may well subsist together." "il recovery^ therefore^ by tJie 
demandants will not affect or disturb the easement of the tenant 
{if he has one) in the premises,'* Consequently, whether the 
right of way over the locus in quo is to be regarded as belong- 
ing only to the city of Richmond in its corporate capacity, 
(that capacity wherein the action of ejectment was brought 
against the city,) or as belonging to the Commonwealth, or the 
public, the judgment in it cannot aflTect either the right of way 
or the evidence of such right. 

It is true, that in the case of the City of Cincinnati, vs. 
White's Lessee, 6 Pet 8. C. Rep., 441—444, Thompson, J. 
delivering the opinion of the Supreme Court of the United 
States, attempted to discredit the decision in the leading 
case on this subject, of GoodMtle vs. Alker ; but he succeed* 
ed only in discrediting. himself and his associates. A few 
remarks Will prove this : 

1'. He said, ^Hhe later authorities in England leave it at 
least questionable, wh0ther the doctrine of Lord Mansfield, in 
the case of Goodtitle vs. Alker, * that ejectment will lie by 
the owner of the soil, for land which is subject to a passage 
over it as the King's Highway,' would be sustained at the 
present day, at [in] Westmins^r Hall." Now, nothing, 
since the decision m that case, has ever fallen from any En- 
glish Judge, or any English text-writer, that has ever conflict- 
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ed or tended to conflict with it. On the contrary, it has been 
pniversally recognized there, from the time of the decision be- 
ingmadedown to thepresent moment, as absolutely indisputa- 
Ue; aDd as such, it is mentioned in all the books which have 
anj occasion to touch upo^n this point. In all treatises upon 
the law of Nisi Prius^ (4 BuUer, 6th edit, 99 ; Espioaeise, 3d 
edit, 428; Selwyn, 11th edit, 703 ; Leigh, 826; Harriison & 
Edwards, 81 ; Stephens, 1392—1465 ; Archbold, vpl. 2, p. 
303;) in all treatises upon the action of ejectment, (Running- 
ton, 3d. edit. 130, Adams, 18—19 ;) and in numerous other 
books of the very best credit; Saunders' PI. and Ev., 2d. edit. 
98; Woolrych on Ways, 5 ; 1 Crabb on Real Property, 101; | 

3 Thorn, 60; Litt, 210; 3 Bao. Abr., 19 edit., 1832. And | 

though there had never since been there another decision to 
precisely the same point, that has been only because no per- 
son has there ever brought that point in question again. j 
The context of Judge Thompson's opinion shows, that by I 
"the later authorities in England," to which he refers, he 
means, Atkins vs. Horde, 1 Burr., 119 ; (which was before 
Goodtitle vs. Alker,) Doe vs. Staple, 2 Durnf, and E., 684 ; 
and Doe vs. Jackson, 2 Dowl and RyU 523 ; which all only 
lay down the doctrine that the plaintiff in ejectment cannot 
recover, unless he has the right of possession. Possibly this 
doctrine may have seemed to Judge T. of modern origin, but 
it is really as old as the action of ejectment itself; and when 
Goodtitle vs. Alker was decided on the 28th of January, 1T5T, 
it oould not have escaped the Judges, who had themselves, 
on the 25th of January, 1T5T, concurred in stating it so em- 
phatically in the case of Atkins vs. Horde. In truth there is 
not even the slightest semblance of a collision between that 
doctrine and the doctrine solemnly settled b^ the same Court 
in less than half a week afterwards. If tlus is not already 
sufficiently manifest it shall be made more manifest presently. 
2. He said, ''it (the doctrine upon which the decision in 
Goodtitle vs. Alker proceeded,^ was not.even at that day con- 
sidered a settled point; for tne counsel in the argument re- 
ferred to a case, said to have been deoided by Lord Hard- 
"w^icko, in which he held that no possession could be delivered 
of'the soil of a highway, and therefore no ejectment would 
lie for it" Now, it is true, that till Goodtitle vs. Alker was 
decided, the point was not only not considered to be settled, 
but it was moreover positively considered to be not settled, no 
decision upon it having been ever report^ in print, or au- 
thentically in manuscript, and therefore the point was in that 
case twice solemnly argued in banc, in order xHst^i a decision 
settling it might bo made. And the great respect entertained 
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for Lord Hardwicke was what alone led Sir Michael Foster 
to have a special verdict found, in consequence of its being 
said that he (Lord Hardwicke,) had twenty years before laid 
down, at Nisi Prius, the doctrine above imputed to him. 
But when the matter came to be enquired into rigorously, no 
man could be found to own that he was the author of the re- 
port respecting that supposed opinion of Lord Hardwicke, or 
to say that he knew who was ; and therefore, the Court all 
rejected, as unworthy of credit, both that statement, and also 
similar reports, that in one case, Mr. Justice John Powell, and 
in another. Lord Chief Raron Pargelly — two very great law- 
yers — had held precisely the reverse. They took up the point 
as if it were res Integra, decided it purely upon principle, and 
decided it upon principle so well, that thenceforward there 
has never existed the slightest dispute or doubt about it in 
England. 

3. He said, "This doctrine of Lord Mansfield has crept 
into most of our elementary treatises on the action of eject- 
ment, and has, apparently, in some instances, been inciden- 
tally sanctioned by Judges. But we are not aware of its 
having been adopted in any other case, where it was the di- 
rect point in judgment. No such case was referred to on the 
argument, and none has fallen under our notice. There are, 
however, several cases in the Supreme Court of Errors of 
Connecticut, where the contrary doctrine has been asserted 
and sustained, by reasons much more satisfactory than those 
upon. which the case in Barrow is made to rest ; Stiles vs. 
Curtis, 4 Day, 328; Peck vs. Smith, 1 Conn. Rep. 103."— 
These are the very words of Mr. Peters* report, and they have 
never been publicly disavowed. We must, therefore, believe 
that they were uttered with the consent of all the Judges of 
the Supreme Court, by one of their number, in delivering 
what is called their opinion, painful as it is to believe so. 
For the paragraph contains more misrepresentations and 
blunders than it does sentences. 

(1.) What is called " the doctrine of Lord Mansfield " was 
not his more than it was that of Sir Thomas Dennison and 
Sir Michael Foster, the other two Judges who sat in the case, 
(the fourth Judge being at the time absent in Chancery, as 
one of the Lord Commissioners of the Great Seal,) both very 
able men, at thai time more skillful in common law learning 
than Lord Mansfield himself, and who delivered each in his 
turn his own opinion, with his own reasons. They had. lis- 
tened to two elaborate arguments, (one in 1T55, and the 
other in 1757,) of which Lord Mansfield had heard only one, 
and each of the three was clear of any doubt whatever upon 
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this point. Why it Hhould be said to have " crept into " the 

text-books since, I am at a losa to conjecture; it certainly did 

pot creep into the world on that occasion. Perhaps it was 

inteoded to sugiicest that the text-writers had, without due 

caotioD, admitted it. I have given the names of several, and 

mast submit to those who are competent to judge, whether 

they were less cautious or clear-sighted in a matter of this 

sort, than ''this same learned Theban?" 

2. If he meant, that the '^ sanction" incidentally given by 
judges to the same doctrine, had been in all cases apparent only, 
let me ask, by what form of expression could a real sanction be 
given, if not by such as the following ? '' When land is appro- 
priated to the use of a highway, the use only is taken and, ex- 
cept so far as that ^oes, the right of soil remains precisely as it 
was before ; so much so, that the owner of the soil may recover 
it in ejectmenty subject, however, to the easement ; and he has 
a right to the freehold, and all profits above and under ground, 
excepc only the right of passage." Sedgwick, J., 2 Mass. Re- 
ports, 127, Commonwealth v. Peters. " By the location of a 
way over the land of any person, the public have acquired an 
easement, which the owner of the land cannot lawfully extin- 
guish or unreasonably interrupt. But the soil and freehold re- 
main in the owner, although encumbered with a way ; and every 
use to which the land may be applied, and all the profits which 
may be derived from it, consistently with the continuance of the 
easement, the owner can lawfully claim. He may maintain 
gectment for the land thus encumbered ; and, if the way be 
discontinued, he shall hold the land free from the encumbrance." 
Parsons,. C. J., 6 Mass. Rep. 456, Perly v. Chandler. " I hold 
it to be clear, that the public [in the case of a highway] have 
no other right but that of passing and repassing, and that the 
title to the land and all the profit to be derived from it, 
consistently with, and subject to the right of way, remain in 
the owner of the soil. The owner may maintain trespass for. 
any injury to the soil, which is not incidental to the right of 
passage, acquired by the people ; the land covered by a high- 
way, may be recovered in ejectment.'^ Putnam J., 16 Mass. 
Rep. 84 — Stackpole v. Healy. ** It was once doubted whether 
ejectment or other real action would lie for the soil of a road or 
highway because it was said full seizen could not be de- 
livered; and a dictum of Lord Hardwicke — [more correct- 
ly, as we have seen, one imputed to him upon no better, or 
little better authoriry than mere rumor,] was quoted to that ef- 
fect in the case of Goodlittle v. Alker et als., 1 Burr, 133; 
but that doubt was removed by the deqision in that ca%e ; and 
very clearly it had no foundation in principle.** Wilde, J., de- 
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livering the opinion of thfi court, 6 Pick. 59, Adams v. Emer- - 
son. " When the sovereign imposes a public highway tipon the 
land of an individual, the tkle of the former owner is not ex- 
tinguished, but is so qualified that it' can only be enjoyed sub- 
ject to that easement. The former proprietor still retains his 
exclusive right in all mines, quarries, springs of water, timber,^ 
and earth, for every purpose not incompatible with the right of 
way. The person in whom the fee of the road is, may main- 
tain trespassjf. or ejectment^ or waste." Piatt, J., delivering the 
opinion of the court, 15 Johns Rep. 453, Jackson v. Hathaway. 
All these dicta were prior, and the latest of them about five 
years prior, to that very remarkable utterance ex cathedra in 
the Supreme Court of the United States,, on which I am here 
commenting. Others equally pointed might be produced, but I 
forbear. 

(S.) Stranger even than all that precedes, is what I am now 
upon the point of introducing. . Though the judges, who sat 
with Judge Thompson, and he himself, as he says, were ^^ not 
awate" that the doctrine in question had been then adopted in 
any case but that of Goodtitle v. Alker, ^' where it wks the di- 
rect point in jujlgment;" yet it had been so adopted in more 
cases than one. For example, in Cooper v. Smith, 9 Serg. 
& B. 26; in which Duncan J., delivering the opinion of the 
Supreme Court of Pennsylvania, said — '* The action of eject- 
ment [which was the form of action in that case] is one of pos- 
session; and it is no bar to a recovery, that another possesses a 
right of way, or other easement, for the owner of the soil may 
maintain an ejectment for land over which a highway is laid 
out ; because, though the public have a right to pass over it, 
y^t the freehold and all the profits belong to the owner, and he 
may use it in any way not inconsistent with the public right or 
easement:" And afterwards, in conclusion — "It might have 
been sufficient to have decided this case on one ground, that, if 
the plainti£f in error had,^a right of easement, the only right 
which he >claims, still the plaintiff beloiv had the right to the 
soil and the possession ; but [the court] have considered it pro- 
per to give an opinion on all the errors assigned." So, in Pome- 
roy V. Mills, 3 Yern. Bep., 279, which was indeed not the case 
of a highway, but {exactly like the case of the city of Cincin- 
nati V, white's lessee,) the case of a public square, the owner 
of the soil recovered in ejectment, subject to the public ease- 
ment. And although the form of action in Alden v. Murdock, 
13 Mass. Rep., 256, was entry sur disseisin ; and that in 
Thompson v. The Proprietors of the Androscoggin Bridge, 5 
Greenl. 62, and in our own Virginia case of JBolling v. The 
Mayor of Petersburg, 3 Rand. 663, was writ of right; yet all 
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peTEons competent to judge hn&ip that those decisions are just as 
much athoraties to this purpose, as if the form of action in them 
had been ejectment. . Accordingly, Judge Carr, in his opinion 
in the case last cited, (wherein Judges Brooke, Cabell and Green 
concurred. Judge Coalter beine absent,) relied mainly upon the 
case of Godtitle v. Alker, as showing tnat in England the ac- 
tion would be maintainable — and argued further to show, that . 
the law was not in this respect altered in Virginia. And so 
Judge Lomax, in both editions of his Digest, (vol. 1, Ist edit. 
534, 2d edit. 68B,) citing that authority and some others, says — 
'^ The grant of a highway, or the laying out of a highway, gives 
to the public only the right of way. The fee, or right of soil, 
remains in the original owner. To him belongs the freehold, 
as well as the profits of the land, such as trees growing upon it, 
and mines under it. He has a right to all remedies [and eject- 
ment is one] for the freehold, subject to the easement, and he 
may bring an action of trespass forany exclusive appropriations 
of the soil." As the dicta cited under the last head, so these 
decisions were all prior to Mr. Justice Thompson's dogmatical 
prolatum, I believe that there are several others subsequently, 
but I shall cite only one, viz: Hill&;Denio, 808, Browne v. Galley. 
See also 3 Kent's Comm., 1st edit. 848-9, 6th edit. 482-8. 

(4.) Finally, (so far as relates to the paragraph I am now 
considering,) we are referred to two cases in the early Connec- 
ticut reports, with a statement that there are " several" such 
cases, as if there were more than these two, wherein a doctrine 
contrary to that of Goodtitle v. Alker has been '' asserted and 
sustained" by reasons much more satisfactory than those upon 
which that case is "made to rest." ^ Now, in the first of these 
two cases, [Stiles v. Curtis, 4 Day, 828,] that contrary doc- 
trine was advanced by only two judges out of eight that deliv- 
ered their opitjions, the other six declining to accede to it, and 
the ninth judjge taking no part in the decision ; and in the 
other,, [Peck V. Smith, Conn. Rep.. 103,] it was advanced by 
only one judge, while another [Swift, J. — afterwards C. J.] in 
that same case conclusively demonstrated the right to maintain 
ejectment, under such circumstances as form the subiect of our 
present consideration. , That I may not too tediously multiply 
repetitions, atid because I shall, under the next head, use some 
of his reasons, I must refer to the book for his argument. 
Ever since itJ was delivered, the received doctrine of the Courts 
in that State has been in accordance with it. 5 Conn. Rep. 
305, Watrous v. Soulhworth ; IS Conn. Rep. 809, Wooster v. 
Butler; 19 Conn. Rep. 182, Reed v. Leeds. 

4. Mr. Justice Thompson said further, "if we look at the 
action 9f ejectment on princijple, and enquire what is its object, 
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TRUST DEED, HELD NOT FRAUDULENT. 

Pureed, Ixtdd ^ Co, et ab, t. Margarttta Brock* it alt, 

Sapreme Court of Appeals of Virginia. Spring Term, 1869. 

A trust deed conveying property in gen^'ral terms, without description, for the 
benefit of certain creditors, containing also a reservation that the grantor shall 
remain in peaceable and quiet possession and enjoyment of all the property, 
assets and effects for one year from date, until which time the trustee shall not 
proceed to exetute the trust, not therefore fraudulent. 

Nor will such deed be set aside, though it gives no description whatever of the 
crediton in the several classes made by said deed, by name, number, or amount 
of debts; nor although the deed requires that the creditors, to be benefitted 
thereby, shall, within sixty days, become parties to the same, and thereby re- 
lease and surrender all claim against the grantor, except under the deed. 

On the 30th of Decemher, 1855, Margaretta Brooks, who 
was engaged in keeping the Columbian Hotel, and was pos- 
sessed of certain slaves, and of other personal property, con- 
sisting of ftlrnitare, provisions, liquors, wood, coal, &c., find- 
ing herself much embarrassed, and liaving been sued by 
some of her creditors, after calling together her creditors and 
giving a statement of her situation, executed a deed of trust 
for the benefit of her creditors. The deed conveys to Wel- 
lington Goddin, trustee, '' all the property, assets and effects 
of every description, in possession or in action, belonging to 
the partnership of Daniel Ward & Co.," (of which she was 
a member,) "and all property of every description, in posses- 
sion or in action, belonging to the said Margaretta Brooks;" 
in trust for the following purposes: "First, to pay from the 
assets of the said concern, the partnership debts thereof, j?ro 
ro^a, among the partnership creditors. Secondly, from the 

{proceeds of the property of the said Margaretta to settle her 
labilities as follows : — first, to pay all debts and demands 
due by the said Margaretta individually for money advanced 
to her on loans, and to indemnify against loss any person 
who for accommodation may have drawn or endorsed any 
note as surety, may have signed any bond on account of and 
for the benefit of the said Margaretta individually — the debts 
in this class referred to, being exclusive of such liabilities as 
may attach to the said Margaretta as a member of the late 
firm of Daniel Ward & Co., and as a member of the more 
recent and still existing firm of James M. Boyd & Co., ex- 
clusive also of any l^alance which the said Margaretta may 
appear to owe any present or former partner, upon a settle- 
ment of partnership transactions. Secondly^ to pay all other 
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debts and liabilities of the said Margaretta, including what- 
ever balance may be due the estate of James M. Boyd, dec'd, 
upon a final settlement of partnership transactions, whether 
growing out of the business of that concern up to this time, 
or hereafter arising from the operations of the concern, up to 
the time that by contract it will expire, excepting one-third 
in amount of the d^bts due by the concern of Daniel Ward 
& Co. And thirdly, to pay one-third in amount of the debts 
due by Daniel Ward & Co., hereinbefore mentioned. It is 
hereby declared that the three classes of creditors of the said 
Margaretta, who are provided for, shall be preferred in the 
order in which they are named, and if the means provided 
are not sufficient to pay all the creditors in any named class, 
they shall share j9ro rata; but it is expressly hereby declared 
that no creditor of the said Margaretta Brooks, except as here- 
inafter provided, shall be entitled to the benefit of the provi- 
sions of this deed, who fails, within sixty days from the date 
of this deed, to surrender all claim to any other satisfaction of 
his debt than is hereby provided, and to release all other and 
further demands against her — such failures to surrender and . 
release accruing to the benefit of such creditors as do so re- 
lease and surrender; which release may be made by the cred- 
itors so releasing, becoming parties to this instrument^ or in 
any other legal and sufficient manner. It is however pro- 
vided hereby, that so much of what is hereinbefore contained 
as requires a release from creditors, shall not affect the estate 
of James M. Boyd, deceased. And it is further declared and 
provided, that the said Margaretta shall remain in the peace- 
able and quiet possession and enjoyment of all the property, 
assets and effects hereby conveyed or intended to be conveyed, 
for the space of one year from the date of this deed ; after 
the expiration of which time, and not before, the trustee 
hereby appointed, or who may be hereafter appointed, may 
proceed to execute the trust according to the provisions of 
this deed." 

This deed was signed by a portion of the creditors, others 
of them refusing to sign, and was admitted to record in the 
clerk's office of the hustings court at Richmond, on the 11th 
day of January, 1856. 

In March, 1856, Purcell, Ladd & Co., and otljers of the 
judgment creditors of Mrs. Brooks, filed their bill in the cir- 
cuit court of the city of Richmond, against the said Marga- 
retta Brooks, the trustee in said deed, and the creditors who 
had signed it. 

The bill alleges, that the said deed was made with intent 
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to hinder, delay and defraud creditors, and prays that it may 
he declared fraudulent and void — 

1st. Because the power retained hy the grantor, enahles 
her to defeat the provisions of the deed. 

2nd. Because the description of the property sought to he 
conveyed is vague, indefinite, and prevents any identifica- 
tion of *it. 

3rd. Because the defendant had sold pro][)erty since the ex- 
ecution of said deed, embraced (if any property was conveyed 
by said deed) in said deed. 

4th. Because the deed provides that the whole property of 
the grantor is placed beyond the reach of her creditors for 
one year, thereby hindering them from the enforcement of 
their debts; and further, because it provides that none ex-^ 
cept those who sign the said deed, and thereby relieve the 
said Brooks from any further liability, shall share the benefit 
of it. 

6th. Because the deed seeks to convey the partnership as- 
sets of Daniel Ward & Co., the said Daniel Ward being still 
alive. 

6th. Because the said deed does not definitely describe to 
whom the proceeds of the trust are to be paid. 

Mrs. Brooks answered the bill, denying all fraud, and al- 
leging that the provisions of the deed "were the best that 
could be made for the benefit of the creditors. 

Her answer states that the creditors were twice called to- 
gether, and the provisions of the deed read over to them, and 
as she was informed, no public objection was made to it by 
any one. 

The answers of the other defendants are not material. 

The evidence in the cause consisted of the extracts of 
plaintiffs' judgments, euecutions and. returns ; the said deed, 
and the deposition of 8; D. Crenshaw, who proved that he 
was the owner of the Columbian Hotel Tavern, which was 
kept by Mrs. Brooks and her partners ; that she owned the 
whole or a part of the furniture and stock in the tavern, at 
the date of the deed, also some slaves, under deed of trust. 
He also proved that Mrs. Brooks sold her interest, or a por- 
tion of it, in the stock and furniture in the tavern to one 
Lee, who went into partnership with her in January, 1856 ; 
that thr^ n^egroes of Mrs. Brooks' had been distrained and 
sold for pent since the execution of the deed; that the credi- 
tors had been assembled on two occasions, and been notified 
of. Mrs. Brooks' situation, and heard the deed read, and that 
na .objection was made, except by the representative of one of 
the creditors; that he understood at the meeting of the credi- 
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toT8, that the reason why Mrs. Brooks wished to carry on the 
business for a yi ar longer was, that there was a lease between 
herself and the said Crenshaw for twelve months longer, and 
ifBhegSLve up the business on the 1st of January, 1856, she 
woald still have to pay the rent of the house until the 1st of 
Jul;, 1856, the amount of that rent' being |2,500. 

Andrtw Johnston and Crenshaw dk Well/ord, for the plain- 
tiffs. 

First. The property conveyed is not described at all, but 
is conveyed' in the most vague and general terms, calculated 
to enable the grantor to dispose of the same, without the 
possibility of following and identifying it, or at least making 
luch pursuit a work of great difficulty. 

Second. That the deed contains this reservation — ^^ the said 
Margaretta shall remain in the peaceable and quiet posses- 
sion and enjoyment of all the property, assets and effects, 
hereby conveyed or intended to be conveyed, for the space 
of one year from the date of this deed, after the expiration 
of which time, and not be/oi'e, the trustee hereby appointed, 
or who may be hereafter appointed, may proceed to execute 
tbe trust according to the provisions of this deed." 

Third. That by the provisions above mentioned, the gran- 
tor reserved to herself, unconditionally ^ the possession, use and 
enjoyment of all her property, estimated at $12,000, without 
»ny gpecification or description, for the space of one year, du- 
ring which time, neither the trustee nor any creditor «ould 
interfere with or disturb her. The negroes and furniture 
l>eing under deed of trust to special creditors, only the surplus, 
of their value, which the event proved. to be very small, could 
be available to the creditors under this deed. While the 
stock on hand, the liquors, provisions, wood, coal, &c., which 
constituted the largest portion of the property, and which 
could only be used in the actual consumption thereof, wa^ re- 
tained expressly under the absolute control of the grantor for 
the year. 

The object ef this reservation would have been plainly in- 
ferred from the nature of her business and the character of 
the property reserved. But it is admitted in her answer, and 
proved by the witness Crenshaw, that it was for the avowed 
purpose.of enabling her to continue her btmneas, whi^h, in 
consequence of her debts, and of the suits brought against her^ 
Bhe could do no longer, unless the property wen^ protected 
from execution by a conveyance. This absolute possession and 
control of property of this character is wholly irreconcilable 
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with ^ny idea of an honest debt for the protection of credi- 
tors. If it be argUed that the gvAntor hoped to make money 
by keeping the house open during the year, and ultimately 
to benefit her creditors thereby, the answer is obvious. She 
is forbidden by the law, not only to make a deed to defraudj 
but t6 make a deed that shall hinder or dday her creditors 
from taking her property for their debts. When she is in- 
solvent, it is no longer Aer property but theirs. It is for them 
to say whether they will ta>e what she has, so far as it will go 
or put it to hazard^ in a new speculation. It is not for her to 
make the election for her creditors, and to force them to sub- 
mit to the delay and the rMc^ and the attempt on her part is 
afra/ad. 

The principles laid down in the following cases are conclu- 
sive against the bona fides of this deed: Lang v. Lee, 3 
Rand. 410, 422 to 427, 429 to 432 ; Sheppards v. Turpin, 3 
Grat. 373 ; Addington V. Etkeridye, 12 Grat. 436 to 439. 

The case at bar is still more obnoxious to the charge 
of fraud, than those we have referred to. In one of them 
the trustee might take possession, upon a default in payment 
of debts and upon a request of a majority of creditors. — 
In another the trustees might take possession whenever they 
saw fit. In the third the grantor was to account for what 
property he should sell, to the trustee. Biit in the present 
case, the grantor was to have absolute, unconditional posses- 
sion and ;M5e, for one year, of things to be consumed in the 
use of thqm, and was to be accountable to nobody. She did 
in fact noti only use and consume, but sell the property ; and 
of $2,600 worth of property sold,* while the landlord got 
$1,300 by his lien for rent, the other $1,300 is not accounted 
for at all. 

Even, however, if such an accounting had been provided 
for in tho deed, and the business declared to be carried on 
for the benefit of the creditors, the deed could not be sus- 
tained^ on that ground, against creditors who do not consent 
to it. Daniel, J. in Sheppards v. Turpin, 12 Grat., 398-9 ; 
Owen, (fee, V. Body, Ac, 5 Ad. & El., p. 28; 31 Eng. Oh. L. 
B., pp. 254 to 258. In this case it is decided, that the deed^ 
providing for the conduct of the business, for the benefit of 
the creditors, would constitute them partners, that these were 
terms to which creditors were not bound to submit, and that 
as against those who do not consent the deed is invalid. 

The same principle is decided in Hickman v. Cox, 9 J. 
Scott, 4?8; 86 Eng. 0. L. R.; 36/ Eng. L.. & E. R., p. 400; 
3 Rob. Practice, ed. 1838, p. 141. 

A fourth objection to the deed is, that it gives no descrip- 
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lion wliatever of the creditors in the several classes, by name, 
ntiinber, or amount of debts. It is insisted that the deed 
ought to be declared void for uncertainty, inasmuch as it 
neither ascertains the debts in the said classes, respectively, 
nor points out any means for their ascertainment. 

The deed is also further objectionable, that it requires the 
creditors, within ^ 60 days from the date, to become parties, 
and thereby release and surrender all claim against the 
grantor, except under the deed. Thus, while they have no 
information, and no means of learning the nature and valuef 
of the assets, nor the number and amount of the debts of the 
grantor ; while the grantor retains absolute control of the 
property, and may dispose of it, and reserves the power of 
making her creditors as many and their debts as large as 
she thinks fit ; her creditors are blindly req[uired to give up 
all claims against her, without the opportunity of calculating 
whether they will ever get one farthing out of the trust. 

The deeds requiring a release, which have been sustained, 
have been full and fair conveyances, giving up the whole 
property of the debtor, makiti^ no rservations inconsistent 
with their professed object, disclosing what was conveyed, 
describing the debts to be secured, and affording to creditors 
called upon to make an election, all the means of forming a 
deliberate judgment. 

The case of Skipiotih v. OwiningrAawi, 8 Leigh, 2T1, which 
is the main reliance of the advocates of these release clauses, 
differs widely in these respects from the case at bar, and the 
distinction taken by Tucker J. at pp. 291-2, is fatal in its 
application to the hcmafdea of this case. 

Crumpy Howard and Sands, for deft. 

There was certainly no actual fraud, nor intention of fraud. 
The whole conduct of the grantor shows it. The advertise- 
ment, ,the assembling of the creditors, the public reading of 
the deed, all^show that she designed to act fairly and for the 
advantage of the creditors. She did what she was advised to 
do by the creditors themselves; those of them who were in- 
terested in making the property turn out to the best advan- 
tage. The retaining possession of the property for twelve 
months is alleged as an indicium of fraud. Is this true here? 
The landlord held the property bound for a year's rent. It 
was then January. The rent from January to July, when 
the year would expire, amdunted to $2,500. This rent would 
have to be paid whether the business was carried on or not, 
and to prevent the loss which would necessarily accrue, it 
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was determined to carry on the business, and the deed was 
executed. 

Was this constructive fraud ? The length of time that 
possession was to be retained by the grantor is relied on as 
m support of fraud. Addington v. Etheridge^ 12 Grat., 436, 
is said to be conclusive authority. There the power granted 
in the deed to the grantor, who was a merchant, was to keep 

Eossession of and sell the stock of goods, in the usual line of 
is trade, until default was made in the payment of the debt 
secured. This was manifestly a provision inconsistent with 
the deed. It enabled the grantor to dispose of the subject of 
the deed, and sell it all out, thus leaving nothing for the 
creditors. The court properly held the power incompatible 
with the avowed purpose of the grantor, to furnish an in- 
demnity to his creditors, that its terms were equivalent to a 
power of revocation, and enabled the grantor to defeat the 

Srovisions of the deed. Here there is no power to sell — to 
ispose of the subject ; creditors were all apprised of the pro- 
visions of the deed before execution. The condition of the 
ropertywas such, that the creditors were advantaged by the 
eljiy. The case of Addington v. Etheridge is like the case 
at bar in this particular only, that in each the grantor re- 
mains in possession. It is contended, however, that as in 
Addington Y, Etheridge, the grantor could have consumed the 
whole trust subject. This is not so. If she had attempted 
to sell the negroes, the trustee could have enjoined. As to 
the furniturjB, a part of that was under previous lien, and all 
of it was liable' for rent, and the trustee, Goddin, had the 
right to enjoin any sale of it by her. So with regard to all 
of the property embraced in the deed. In this respect, there- 
fore, this case is distinguished from Addington v. Etheridge^ 
from Shephards v. Turpin, 3 Grat., 373, and Law v. Lee, 3" 
Rand., 422: In Law v. Lee, the court say, "by the deed it 
is covenanted and agreed, that the said goods are to remain 
in said Lee's possession, and he is empowered to make sale of 
them," but is 'Uo account with the trustee, if called on." 
The case was one of gross fraud, and the court could not pos- 
sibly escape the conclusion that the deed was fraudulent. 
There was OK^lual fraud, and no necessity in that case to re- 
sort to the doctrine of constructive fraud. 

So, in Shepparda v. Turpin, the power to dispose of the 
property was relied on by the court, and mainly relied on as 
the badge of fraud. 

This distinction alone, the absence of the authority to dispose 
of the property, is enough to distinguish this case from all 
the cases cited by the counsel for the plaintiffs ; and they will 
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look in vain for a case, where the court has held a deed fraad- 
uleiit per se^ in which this power of dispositioa is not ex- 
pressly or by necessary implication reserved to the grantor. 
The principle of the cases is clear. When a grantor has 
power to defeat the purposes of the deed, by disposing of the 
trust subject, the courts hold such a power inconsistent with 
the grant in the deed, and treat it as a nullity. Here there 
being no such clause in the deed, there must be proof of ac- 
tual fraud, to vitiate the deed. This is not attempted. The 
doctrines of constructive fraud must be solely relied on in 
this case, by the plaintiffs^ and if unavailing, they mue^' re- 
lease any claim to upset this deed. 

Again : It would seem that the counsel for plaintiffs have 
mistaken the decision in Addington v. Eiheridge in another 
particular. The deed there . would have been unexcep- 
tionable, had the grantor retained possession^ with tne 
power of sale, up to the period of default in payment 
of the debt secured, provided that' then his power of dis- 
position ceased and the legal right of the trustee had at- 
tached, and the legal title vested in him and been divested 
from the grantor. Th5 Court of Appeals pronounce the 
deed fraudulent, not because of the possession and power 
of sale without accountability until default, but because, oIbo^ 
they are retained after default, at the pleasure or caprice of a 
creditor secured by the deed, thus rendering the period of 
foreclosure indefinite, and fixing no time at whic^ tne power 
of sale by the grantor is divested. It jnight, therefore, well 
be said, that this was equivalent to a power of revocation. 

But the plaintiffs treat the remaiuing in possession here as 
designed for Mrs. Brooks' benefit. The witness Crenshaw 
proves that it was for the benefit of the creditors — to save 
them the loss they must sustain, in paying a high rent for a 
tavern, unused. 

The objections to the clause requiring a release are an- 
swered by SMpwith v. Cunningham^ 8 Leigh, 2T2; Brashear v. 
West, 1 Pet. 615; Heathcote v. CrookahanJca, 2 T. R. 24; Lynn 
V. Breece, 2 H. Black. 31T. 

It is further objected, that the deed does not specify the 
property and debts, and does not impose the terms of release 
upon all the parties. 

The deed conveys aU the property. Was there difficulty in 
identifying it ? If there was ; in the absence of the deed, 
would there have been less difficulty ? It would require an 
unprincipled debtor to consummate a fraud here ; but if the 
debtor be unprincipled, the fraud could be consummated with 
much more facility without the deed than with it. 
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There is only a single Aception to the clause requiring a | 

release, Boyd's estate is not required to releasa What are 
the &cto? Boyd had but recently died, and his executor but ! 

recently qualified ; between Boyd's estate and the grantor ! 

there were unsettled partnership accounts, and there was yet 
an unexpired term of partnership. Acting in a representa- 
tive character, the executor must, if he released, assume a i 
responsibility which he ought not to assume. It would have , 
been grossly unjust not to have made the exception. 

The court is specially referred to the following cases : — 
Cochran v, Parisj 11 Grat. 343 ; Dance v. Seaman, 11 Grat. i 

^TYS ; Kevan v. Branch, 1 Grat. 274 ; Lewis v. Caperton^ 8 ! 

Grat. 148 ; Janney v. Barnes, 11 Leigh, 100, and Endera v. I 

Glenn, not reported, and decided by a divided court. \ 

Meredith, J. 

The court is of opinion that the deed*of the defendant 
Margaretta Brooks^ dated 30th day of December, 1855, at- 
tacked in the bill of the plaintiffs, was not made with the 
intent to hinder, delay or defraud her creditors, and that the 
same is not fraudulent and void, and the court would now 
proceed to dismiss the bill of the plaintiffs, if this were the 
only ground upon which this suit was instituted ; l)ut the 
court is also of opinion, that under the bill and proceedings 
in this suit, the plaintiffs therein, as well as any other credi- 
tors, are entitled to accounts showing the amount and value 
of the trust property conveyed, and als*>, showing what dis- 
position hiMS oeen made of it by the trustee, Wellington Qt>d- 
din. The court doth adjudge, order, &c., said account 

On the rendering of this decree, the plaintiffs petitioned 
the Court of Appeals for a writ of error, with supersedeas to 
the said decree. The Court refused the appeaL 
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Pofwhaiam Steamhoai Company y. The j^ppoiMtoz Railroad Qmq^aitjf, 

In the District Court of the United States fqr the Eastern District of Virginia. 
February, 18S9. 

A promise to do what is forbidden by law, or a promise made in consideration ot 
an act done in violation of law, is void ; and the infliction of a penalty for the 
doing of any act is an implied prohibition of it. 

The statute a|^nst laboring on the 'Sabbath applies to corporations. 

A common carrier is not responsible for the fidlnre to deliver goods delivered to 
him on Sunday. 
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Mdc/arZanc2 d Roberts^ Joynes, TuckeVy Patton^ for plain- 
tiffs. 

BMMon ^ J(me8 and OhcHson^ for defendants. 

The plaintiffs offered in evidence a statute of the State of 
Maryland, incorporating them in the name of the Powhatan 
Steamboat Company, and further introduced evidence tend- 
ing to prove, that for many years prior to the 26th day of 
June, 1853^ they had run a weekly Ivie of steamboats, for 
the transportation of goods and merchandise between the 
city of Baltimore and the city of Richmond, in the State of 
Virginia, which boats were accustomed on each trip to stop 
at City Point, on James river, for the purpose of landing 
goods and merchandise, destined for Petersburg, Virginia, 
and of receiving goods and merchandise sent from Peters- 
burg. That the said goods and merchandise were conveyed 
between City Point and Petersburg in both directions, by 
meanis of a railroad between those places ; that on the said 
26th June, 1853, and for several years previously, the said 
railroad was the property of and operated by the defendants, 
a corporation created by the State of Virginia; that on the 
said 26th June, 1853, and during the whole period previous- 
ly that the said railroad was owned and operated by the de- 
fendants, there was an arrangement and contract between 
the plaintiffs and defendants, for the transportation of goods 
and merchandise, by their respective lines of conveyance, be- 
tween Baltimore aforesaid and Petersburg afogresaid; that 
under the provisions of the said arrangement and contract, 
goods and merchandise destined to be transported from Bal- 
timore to Petersburg, were to be delivered in Baltimore to 
the plaintiffs, whose agent there was to give receipts therefor, 
promising to deliver such goods in Petersburg, and the said 
jgoods were to be carried by the plaintiffs upon their steam- 
boats to City Point, and there delivered to the defendants, 
and by them transported on their railroad to Petersburg, and 
that the freights for the entire distance should be collected in 
Petersburg, by the agent of the plaintiffs, and one-fourth 
part thereof paid to the defendants ; and that the plaintiffs 
and defendants entered upon the said course of transporta- 
ti6n, and pros<?cuted the same regularly until the said 26th 
June, 1853; that according to the regular course of the 
transportation, one of the steamboats of the plaintiffs left 
Baltimore every Saturday, in the afternoon, and arrived at 
City Point at or shortly after noon on Sunday, and there, on 
the same day, delivered the goods and merchandise destined 
to Petersburg to^ the defendants, by depositing the same in 
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the warehouse of the defendants, located on the wharf at 
City Point, adjacent to the road of the defendants, the agent 
of the defendants opening the warehouse for the purpose of 
enabling the plaintiffs to deposit the said goods ana mer- 
chandise therein/ and closing the same after the said goods 
and merchandise had been so deposited — the whole labor of 
landing the goods and merchandise, and depositing them in 
the warehouse, except the opening and closing the warehouse, 
being performed by the plaintiffs. That according to the 
usual course of said transportation, such goods and merchan- 
dise remained in the said warehouse until Monday morning, 
when they were transported by the defendants to Petersburg, 
and the steamboat of the plaintiffs, after so delivering the 
goods to the defendants, proceeded on Sunday up the river to 
Kichmond, That on Saturday, the 25th of June, 1853, one 
of the steamboats of the plaintiffs left Baltimore as usual, 
having on board goods and merchandise destined for and to 
be conveyed in said boat to Richmond, and having on board 
also, other goods and merchandise, destined for Petersburg, 
for which the said plaintiffs had given their receipts in Bal- 
timore, to be delivered in Petersburg according to the con- 
tract and course of transportation aforesaid. That t];ie said 
steamboat reached City Point about noon on Sunday, the 
26th of June, 1853 ; that the agent of the defendants un- 
locked and opened the warehouse of the defendants to enable 
the plaintiffs to deposit therein the goods and merchandise 
destined for Petersburg, and that the plaintiffs on the same 
day landed the goods and merchandise deistined for Peters- 
burg and deposited them in the said warehouse, which was 
thereupon closed by the said agent of the defendants — the 
whole labor of landing and depositing the goods, except 
the opening and closing of the warehouse, being performed 
by the plaintiffs ; and that the said steamboat proceeded up 
the river to Richmond on the same day, and as soon as the 
said goods and merchandise destined for Petersburg had been 
landed and delivered as aforesaid, all which were according 
to the usual course of the said business. That on the same 
day the said warehouse and all the goods and merchandise 
aforesaid were destroyed by fire; that actions were instituted 
by sundry parties owning the said goods and merchandise 
against the said plaintiffs, in the Circuit Court of Petersburg, 
to recover the value of the said goods and merchandise; that 
immediately after the institution of the said actions, .the 
plaintiffs gave notice to the defendants of the institution and 
pendency thereof, and that in case the plaintiffs should be 
held liable therein for the said goods and merchandise, they 
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^puld claim reimbursement from the said defendants of the 
amount which they might be compelled to pay, and calling 
upon them to come in and defend the said actions ; that the 
said actions were fully defended by the said plaintiffs, and 
verdicts and judgments rendered against them for the value 
of the said goods and merchandise, which said verdicts and 
judgments proceeded and were founded upon the ground of 
negligence and want of due care in the custody and preser- 
vation of the said goods and merchandise, in the warehouse 
aforesaid; that by the said verdicts and judgments the said 
plaintifGs were held liable for the sum of 1 12,000 and up- 
wards, and were compelled to pay and did pay the same, for 
the recovery of which from the defendants, the present action 
is brought. 

And the plaintiffs further introduced evidence tending to 
prove that it was a part of the contract between plaintiffs 
and defendants, that in case the agent of the defendants 
should not be present at City Point, to open the warehouse, 
on the arrival of the steamboat on Sunday, the agents of the 
plaintiffs were authorized to open the said warehouse them- 
selves, and deposit the said goods therein; that the usual 
time for the steamboat to leave Richmond on her return to 
Baltimore, was in the afternoon of Tuesday, and that it was 
necessary for her to leave at that time, so as to reach Balti- 
more in time to discharge her cargo and take in another, by 
the usual time of departure on Saturday ; that unless the 
said boat reached Richmond by an early hour on Monday 
morning, it was necessary, to enable her to leave on Tuesday 
afternoon, that she should work all Monday night, in dis- 
charging and receiving cargo ; and that such extra labor on 
Monday night would have required the plaintiffs to employ 
a larger force, and subjected them to largely increased ex- 
penditure ; and that the distance between City Point and 
Richmond could be run by said boat in some four or five 
hours. 

And it was proved that the President, Directors and stock- 
holders of the plaintiffs' corporation are,, and always hereto- 
fore have been citizens of the State of Maryland, and that 
the President and Directors of the defendants' corporation 
are, and have always heretofore been citizens of Virginia, 
and that the road and all the property of the defendants' cor- 
poration belong, and have always heretofore belonged to the 
city of Petersburg, in Virginia. 

The defendants, to sustain the issue on their part, intro- 
duced evidence to prove, that though the plaintiffs delivered 
the goods from their boat into the warehouse of the defen- 
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dants, on Sunday, the 26th day of June, 1853, and had been 
in the habit of doing so, on previous Sundays, they were al- 
lowed to do so only for the convenience and accommodation 
of the plaintiff, and upon an understanding and agreement 
between the said plaintiffs and defendants, that the said 
goods should, until Monday morning, be at the risk of the 

Slaintiffs, the said defendants not doing any work on Sun- 
ay. And thereupon the defendants, by their counsel, moved 
the court to instruct the jury as follows: 

*^If the jury believe from the evidence, that at the time of 
the fire in the declaration mentioned, the plaintiffs and de- 
fendants were engaged in the business of carrying goods and 
merchandise between Baltimore and Petersburg, in two 
steamboats, which plied between Baltimore and Richmond, 
conveying the goods and merchandise to City Point, and 
there delivering the same to the defendants, who carried them 
thence to Petersburg, over their railroad, and that in the 
usual course of transportation, the plaintiffs delivered from 
one of their steamers to the defendants at City Point, on Sun- 
day of each week, the goods and merchandise which had 
been brought in the same fi^om Baltimore, and was to be car- 
ried by ttte defendants from City Point to Petersburg, and 
that in accordance with that usage, the plaintiffs who had 
carried the goods and merchandise in the declaration men- 
tioned from Baltimore to City Point in their transit to Pe- 
tersburg, delivered the same to the defendants on Sunday, 
the day of June, 1853, on Sabbath day, and that the said 
goods and merchandise were burned on the same day, Sun- 
day, June , 1853, that they must find for the defendants." 

Hallyburton, J. 

The question for the decision of the court in this case is, 
whether the Railroad Company are liable, as common car- 
riers, for the loss of goods delivered to them and accepted by 
them as such carriers, on a Sunday, to be carried by them on 
the following day, from City Point to Petersburg, which 
goods, while in the warehouse or depot of the Railroad Com- 

Sany, were consumed by fire on the day on which they were 
elivered. 

It is too well settled as a principle of the common law, to 
require discussion, that a promise to do what is forbidden by 
law, or a promise made in consideration of an act done in 
violation of law, is void ; and it seems to be now equally 
well settled, that the infliction of a penalty for the doing of 
any act, is an implied prohibition of it. 
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The role is stated by Holt, Chief Justice, BarUett v. Viner, 
Carthew, 262, in the following words, quoted by Tindal, C. 
J., in De Begnis y. Armiateadj 10 Bingham, lOTj "Every 
contract made for or about any matter or thing which is pro- 
hibited and made unlawful by statute, is a void contract ; 
though the statute does not mention that it shall be void, 
but only inflicts a penalty on the offender; because a penalty 
implies a prohibition, though there are no prohibitory words 
in the statute;" and it is said in Cope v. Eowland^ 2 Mee. & 
W., 149, to be ^^perfecAy settled, that where the contract 
which the plaintiff seeks to enforce, be it express or implied^ 
is, expressly or by implicationy forbidden by the common or 
statute law, no court will lend its assistance to give it effect;'' 
and that *' it is equally dear, that a contract is void, if pro- 
hibited by a statute, though the statute inflicts a penalty 
only, because such i)enalty implies a prohibition. 

The general principle above laid down, has also been sanc- 
tioned by the Supreme Court of the United States, in the 
cases of Armstrong vs. ToLer, 11 Wheat., 258 ; Groves vs. 
Slaughter, 15 Peters ; and Harris vs. Runnds, 12 Howard, 
80 ; and a great number of cases, both in England and the 
United States, have decided that contracts and agreements to 
do what is forbidden by the statutes enacted for the purpose 
of enforcing the observance of the Sabbath, and contracts 
made in consideration of acts done in violation of those la^s, 
are utterly void. 

The statute of Virginia, in relation to labor on Sunday, to 
be found in the Code of Virginia, 1849, pp. 740-1, is in the 
following words: 

" If a free person on a Sabbath day be found laboring at 
any trade or calling, or employ his apprentices, servants or 
slaves in labor, or other business, except in household or 
other work of necessity or charity, he shall forfeit two dol- 
lars for each offence ; every day any, servant, apprentice or 
slave is so employed, constituting a distinct offence. 

" No forfeiture shall be incurred under the preceding sec- 
tion for transportation on Sunday of the mail, or passengers, 
or their baggage. And the said forfeiture shall not be in- 
curred by any person who conscientiously believes that the 
seventh day of the week ought to be observed as a Sabbath, 
and actually refrains from all secular business and labor on 
that day, provided that he does not compel a slave, appren- 
tice or servant, not of his belief, to do similar work or busi- 
ness on Sunday^ and does not on that day disturb any other 
person." 

And. the court has now to inquire whether such a contract 
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as that to whicli we have above referred, between the Steam- 
boat and Bailroad Companies, is annulled by the statute 
above recited or not. 

That for one carrier to deliver goods to another, to whom 
by his contract he is bound so to deliver them, is to labor in , 
his calling, is clear. It is said, however, that the parties to 
this suit are incorporated companies, and that our act of as- 
i^embly does not apply to corporations, nor to vessels engaged 
in the carrying trade between different states of the Union ; 
and moreover, if it did, that <such a delivery of goods as has 
been supposed, is a work of necessity within the meaning of 
the act; but we have a statute which expressly declares, that 
" the word person may extend and be applied to bodies poli- 
tic and corporate, as well as individuals;" and without refer- 
ring to that, I have no doubt that the legislature intended to 
pronibit corporations, which are only associations of individ- 
uals, as well as to prohibit individual persons, from engaging 
in their ordinary business on the Sabbath, 

It will not be seriously affirmed that our Banks may open 
their doors, and discount notes, and carry on their usual 
business on Sundays, without any breach of the law ; or that 
our railroad companies may lawfully receive, and carry and 
deliver merchandise on Sundays, as on the other days of the 
week. 

As to steamboats and other vessels engaged in commerce 
between the states, or between the United States and foreign 
countries ; although the power to regulate such commerce be 
conferred upon companies exclusively, by the federal consti- 
tution, yet the police regulations of the several states have 
never been held to be prohibited by that instrument ; and 
the law in relation to the observance of the Sabbath is mere- 
ly a regulation of the police. It was intended solely to pro- 
mote good order, and morality and religion, and not at all as 
a commercial regulation, though like many other police regu- 
lations, it may indirectly effect commerce to some extent. 

Besides, the delivery of the goods and the receipt of them, 
in the case supposed, were acts done upon the land ; and if 
it were conceded that the statute of Virginia was not meant 
to be applied to ships, while under weigh upon any bay or 
navigable river ; or to meddle with anything done on board 
of them within the admiralty and maratime jurisdiction of 
the United States, and before they have reached the shore ; 
it would by no means follow, that it would not be applicable 
to acts, such as we have mentioned, done on land. 

Many cogent, and perhaps conclusive reasons maybe given 
why a vessel, coming in from sea, or that may be pursuing, 
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on Sunday, a voyage previously commenoed, and wlien tlie 
labor of arresting her progress might be ^^as tedious" as go- 
ing on, should not be required t6 come to anchor, as soon as 
she enters the limits of a state ; and why the statute should 
not be held to apply to such a case ; which would not be at 
all applicable. to the case before the court. 

The delivery of the goods may be justified, by necessitv ; 
but what is a work of necessity within the meaning of the 
act of assembly ? Por what end and purpose must the act 
be necessary, in order to be lawful ? 

What is necessary for any purpose whatever, may, in that 
point of view, be regarded as a work of necessity ; but the 
question recurs, whether it be necessary to an end which the 
law sanctions, and^whicl;^ is not attainable in any other way; 
and for the attainment of which it may be fairly concluded, 
that the law intended that labor might be done on Sunday. 

It might be very important to a merchant, so far as profit 
was concerned, that he should expose^ to sale on Monday 

foods, which he had received on Saturday; and in order that 
e should be able to do so, it might be abaolutdy necessary 
that he should work on Sunday in opening and arranging 
them ; but could he lawfully do so? Would that be the sort 
of necessity which the law contemplates ? 

It might be of much pecuniary benefit to a farmer that he 
should ship a load of wheat, and send it to market, by a ves- 
sel which was to sail on Monday morning, and to accomplish 
that end it might be indispensibly necessary that the wheat 
should be winnowed and prepared for market on Sunday, but 
would that be a work of necessity in contemplation of law ? 

If, on the other hand, it be lawfiil to carry on commerce 
with foreign countries, it must also be lawful that seamen 
should work on Sunday, in crossing the ocean; because other- 
wise, such commerce could not possibly be darried on. Sun- 
day labor is iudispensible to the attainment of that end ; and 
if the end be clearly a lawful one, the means must be so too. 
This would be true, even if our act extended over the ocean, 
which 'it does not. 

The charters and laws by which banks are created, and 
which permit the business of banking to be carried on, and 
large amounts of money to be deposited and kept constantly 
in them, allow, by necessary implication, that a watch may 
"be kept on Sundays, as well as on other days, to guard the 
property of the banks, and of those who deal with them; as 
it could not be fairly and reasonably supposed, that the legis- 
lature intended that such property should be left unprotected; 
but they may not transact their ordinary business on Sun- 
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day^ because that is not necessary to the end for which they 
were established. 

A person may lawfully employ a servant in driving his 
carriage, in order to convey his family to church on Sunday; 
because it would be unreasonable so to construe a law in- 
tended for the advancement of religion and morality, in such 
a way as to hinder the performance of religious duties. 

So, if a house take fire, the owner may extinguish it on 
Sunday, though the labor of doing so may be very great and 
fatiguing, because such labor cannot be in conflict with any 
rule of morality or religion, or any object which the law may 
be suj^posed to have had in view, and it is a work of neces- 
sity, since it must be done at once, or not at all. 

A common carrier too, who may be obliged, in the course 
of a long journey, to retain in his possession, on Sunday, 
goods which have been entrusted to him, may certainly watch 
over them himself, and employ others in doing so, on that 
day ; but to travel with them, and deliver them out of his 
custody, on the Sabbath, though it may be convenient, is not 
a matter of necessity, in any sense, unless on an emergency, 
when it might be necessary for their safety to remove them; 
as, if the ships containing them were to take fire, or be in a 
sinking condition. 

If a steamer might deliver her cargo to the owners, or de- 
posit it in a warehouse at City Point on Sunday, in order 
that she might not be delayed in her voyage to Richmond, 
why might not the same steamer, and every other vessel that 
might arrive in the harbor of Richmond, and hot have time 
to deliver her cargo sooner, unlade or continue the work of 
unloading on Sunday, in order that she might begin her re- 
turn voyage on Monday ? And if so, might not merchants 
receive the goods on that day, and send drays to convey 
them; and Sunday thus be made, instead of a day of rest, a 
day of as much business as any other day in the week ? 

This consequence appears to me to follow irresistibly. 

The inconvenience of delaying steamers and other vessels, 
may, in a commercial point of view, be very considerable ; 
but the merchant, the mechanic, the farmer, and men of 
business of all sorts, may sustain great loss and inconveni- 
ence from not being permitted to engage in their usiial occu- 
pations on Sunday. 

The results of a general suspension of labor throughout 
the land on every seventh day are immense ; the diminution 
of the products of labor in that way, may be enormous, but 
these results were, in the contemplation of the legislatures of 
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the states, and the due observance af the Sabbath, thought 
to be an object worth them all. 

It has been argued, further, that if the labor of delivering 
the goods were unLawful, the mere receipt of them and ac- 
ceptance of their delivery by the Railroad Company was not 
a labor, in violation of law. 

The answer to this argument is, in the first place, that in 
the case supposed, it forms a part of the contract that the 
goods shall be delivered and received on Sunday, and the 
carrier who, in pursuance of such agreement, niierely unlocks 
his warehouse and allows the merchandise to be deposited 
there, and locks them up, is aiding and abetting another in 
doing an unlawful act, as much as one who watcn^s whilst a 
burglar is breaking a house, and his contract to do so, and 
keep them afterwards, is therefore unlawful and void, even if 
his acts be not regarded as labor in his calling. 

Another answer is, that to be obliged to be present when 
the goods were delivered, and unlock the door, and remain 
until they were deposited in the warehouse, or return to lock 
the door, might be a very disagreeable and troublesome labor, 
requiring much time, and depriving the person who perform- 
ed it of all the advantages of the Sabbath. 

And thirdly, it may be answered, that if the law allow a 
person to enter into a binding agreement to receive and keep 
goods on a Sunday, and makes him responsible as carrier for 
neglecting to keep them safely, it certainly must be lawful for 
him to protect himself from loss, not only by locking the 
door of his warehouse, but by taking an inventory of the 
goods delivered, and employing persons to guard them, and 
do all other acts which may be necessary to ensure their safe- 
ty; in other words, to labor in his calling on the Sabbath. 

Therefore, while I refuse to give the instructions asked for 
in the precise language in which they are written, I instruct 
the jury as follows : 

"The court instructs the jury, that if they shall be satisfied 
by the evidence in this cause, that the plaintiffs and defen- 
dants were common carriers at the time of delivery and ac- 
ceptance of the goods hereinafter mentioned; and that said 
goods were brought to City Point by the Powhatan Steam- 
boat Company, or their lawful agents, as carriers, and were 
80 delivered by them to the Appomattox Railroad Company, 
or their agents, and accepted by them as common carriers ; 
and that said Railroad Company unlocked their warehouse at 
City Point, in order that the goods might be stored therein, 
and afterwards locked them in, under a contract or under- 
standing, express or implied, between said companies, that 
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said goods were to be so delivered by the said Steamboat 
Company, and accepted and to be conveyed on the following 
day by the said Railroad Company, as common carriers as 
aforesaid from City Point to Petersburg, and that said goods, 
after having been so deposited in said warehouse, and while 
remaining therein^ were destroyed by fire, through the neg- 
ligence and want of care of said Bailroad Company, or its 
agents; yet, if they shall be further satisfied by the evidence 
tnat said goods were so delivered and accepted on a Sunday, 
under a contract, express or implied as aforesaid, that they 
might be so delivered, and would be so received and accepted 
on that day, between the said companies, or their lawftil 
agents, and were destroyed by fire on the day they were so 
delivered and received, to wit: on Sunday, the 26th June, 
1853, then the jury should find for the defendants." 



INTERROGATORIES. 

Cox, 4rc. V. Cox, tfc. 

Circuit Court of Grayson Co., Ya. Sept. Term, 1858. 

Interrogatories must not be unreasonably delayed. Issue being joined at one 
term, it is unreasonable delay to wait until the next term to file interrogato- 
ries, and the court will not compel an answer. 

Interrogatories cannot be filed by one of the parties to the other, to be used upon 
the trial of an issue, demavit vel mm. The parties ^lave had a sufficient op- 
portunity, upon the bill and answer, to probe the consciences of their adver- 
saries. 

A non-mit cannot be suffered on the trial of an issue out of chance.i7« The 
successful party is entiUed to a verdict. 

At July term, 1856, of the County Court of Grayson, a 
paper purporting to be the will o{John Cox, was admitted to 

5 rebate. Some time afterwards, TerrUl Cox, a son of the 
ecedent, exhibited his bill in the Circuit Court, alleging, 
that the paper so admitted to probate was not his father's 
will, but was executed when he was rum compos mentiSy and 
under improper influences ; and making the other children 
and heirs of John Cox defendants to his bill, he prayed that 
a proper issue might be joined and tried, and the paper set 
aside, and the decedent declared to have died intestate. 
Some of the defendants answered the bill, averring that the 
paper was the will of John Cox, duly executed, wiwout any 
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undue influence ; and they joined in the prayer for. an issae 
to try the validity of the instrument. At the April term 
last, an issue was ordered, and was duly drawn up and joined 
between the parties, to ascertain whether the instrument was 
the will of John Cox. 

The issue coming on at this term, when it was called for 
trial, tho plaintiff T. Cox presented certain interrogatories to 
two of the defendants, A. and B. CoXj relative to the mental 
condition of John Cox, at the time the alleged will was exe- 
cnted. Both these defendants had answered the bill, and 
had asserted in their answers that the testator was of sound 
mind, and the will properly executed. 

McGamant & Broton, for plaintiff. 
Floyd & Cooky for defendants. 

The defendants objected to any answer, on the grounds — 
first, that the interrogatories had been unreasonably delayed; 
and second, that they could not be required to answer inter- 
rogatories in such a case as this. The proceeding by way of 
interrogatories is, in express terms, confined to actions at latVy 
in whi(3i one party has no other mode of reaching his adver- 
sary's conscience. Here the party has had such opportunity, 
by means of our answer to his bill, where we have answered 
to matters of a like nature to those mentioned in the inter- 
rogatories. 

FuLKBJRsoN, J. (holding the court for Judge FuUon.) 
In the first place, I think these interrogatories have not 
been filed in time. The court can, by the provisions of the 
statute, compel an answer only when it " sees that the inter- 
rogatories have not been unreasonably delayed." Issue was 
joined in this cause at the last term, five months ago; yet 
the party has waited till this time, and shows no cause for 
such delay. I cannot therefore require the other party to 
answer. 

But there is another sufficient answer to this application. 
Our statute allowing interrogatories to be filed is, in my 
opinion, confined to actions at law. Such is its very lan- 
guage. The difficulty was, that at common law there was 
no mode by which one party could compel the other to dis- 
close any facts within his knowledge. To remedy this evil 
our statute was enacted, requiring either, party in an action 
at law, to answer any interrogatories relevant to the cause, 
and filed in due time. But no such necessity existed in pro- 
ceedings in equity. There each party always had ample 
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means to compel the pther to make any proper disclosures. 
This is in Birbstance, a proceeding in equity, though accord- 
ing to the directions of the statute, an issue has been made 
up to be tried by a jury. The persons who are now required 
to make disclosures have already answered the bill ; and if 
their answers were not sufficiently full and definite^ the 

Slaintiff ought to have amended his bill, and required more 
istinct replies to his enquiries, or have applied to the court 
to compel a more satisfactory answer. On either ground, I 
must sustain the objection. 

A jury having been empannelled, the paper was exhibited 
by the defendants, (who were plaintiflfs in the issue.) Its ex- 
ecution was proven by the two attesting witnesses, who both 
swore that the testator was perfectly sane and competent 
when he made the will. Many other witnesses also deposed 
to the condition of the testator — all tending strongly to sus- 
tain the validity of the instrument. Some testimony was iur 
troduced on the other side, to impeach the will ; but scarcely 
even tending to effect that purpose. After examining two or 
three witnesses, McCamatUy saying that they had been taken 
by surprise by the refusal of the court to compel the other 
party to answer the interrogatories, asked leave to suffer a 
non-suit. 

FULKEBSON, J. 

I do not think this proposition admissible. In an ordinary 
suit at law, the plaintiff may suffer a non-suit at any time 
before the jury leaves the bar. Bilt this is not a suit at law. 
It is a proceeding in equity, in which it has become necessary 
to ascertain a particular fact. That enquiry is made for the 
information of the court — not for the especial benefit of the 
party who commenced the suit. The court is entitled to that 
information as its guide in disposing of the chancery suit — 
whether ft suit the views and wishes of the plaintiff or not. 
He has no control over this issue: it is under the supervision 
and management, so to say, of the court itself. And the 
other party is entitled to the benefit of this proceeding, by 
reason of its effect upon the suit in equity^ in which he has 
become involved by the act of the plaintiff. I do not see how 
anything like a non-suit can occur upon this trial. 

The jury then found a verdict, affirming the validity of the 
will, and on the next day the bill was dismissed with costs. 
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GAMING. PUBLIC HOUSE. 

OonvnumweaUh v» Chaffin. 

Circuit Court of Wythe Co., Va. October, 1858. 

Two instances of gaming at a private bouse are not sufficient to make such 

house 2i public place in legal contemplation. 
The owner of a private house keeps liquor for sale, and sells it, without having 

any license, and permits persons to resort to bis house to buy and drink spirits, 

such bouse is thereby made a pvhlic place in the sense of the statute against 

gaming, and card playing at such house is unlawful. 

^ This was an indictraent against Omega GhaffvUj charging 
him with unlawful gaming, *'by playing at cards at his own 
house in Wythe county, the same being a public place." 
The jury found the defendant guilty, and there was a motion 
for a new trial, on the ground that the verdict was contrary 
to the evidence. .The facts of the case, and the grounds of 
the judgment, sufficiently appear from the opinion of the 
court. 

Kent, Commonwealth's Attorney. 
McCamant <& Davis, for the defendant. 

FuLKERSON, J. (sitting for Judge Fulton) 

There is no dispute as to the facts of this case. It appears 
that the defendant and some other persons played cards at 
his house ; and that some time previous to this playing the 
defendants had played at the same place, with another set of 
persons. It is unlawful to play cards at any pvhlic place, — 
Code, ch. 198, sec. 4, page 743. It is not unlawful to gam- 
ble at a private place, unless twenty dollars be lost or won in 
the course of twenty-four hours. — ^Section 5 of same chapter. 
The private residence of a citizen is not a public place, and 
gaming at such residence is not forbidden, except when it 
reaches the prohibited amount. But it has long been held 
that a private place may be converted into a public place, by 
the habittuil resort to such place, for the purpose of gaming ; 
and if it appeared that persons habitually resorted to. this 
house for this purpose, the playing proved upon the defen- 
dant would be unlawful. But I do not think that such ha- 
bitual report is proved. It appears that gaming had occurred 
at this house only once before the occasion for which this de- 
fendant is indicted. The place w6s not public ^erse, like an 
ordinary; nor do I think that a single prior instance of gam- 
ing is sufficient to bring it within the opera'tion of the deci- 
sions, converting private into public places on account of re- 
7 
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sort thereto ; and if there were no other facts I should set 
aside the verdict. See Vandine's case, 6th Grat., 689. 

But other important facts do appear. It is proved that 
the defendant kept ardent spirits for sale, though he had no 
license so to do, and permitted all persons who chose so to 
do, to come to his house, where he sold liquor to them, and 
permitted them to drink it on the premises ; and the proof 
is, that the house was much resorted to for that. purpose. It 
is true that in so doing the defendant violated another and a 
different penal law, under which he might be prosecuted, 
and in fact he was yesterday convicted and fined for selling 
spirits contrary to law. This, however, does not affect the 
present question. The defendant may have violated, and I 
think has violated both laws. That he has committed one 
breach of law while engaged in another course of systematic 
disregard of a different statute, is very apparent. Under 
this indictment he could not he punished for selling liquor 
without license ; but by so selling he may have caused per- 
sons to assemble at the place of sale in such numbers and at 
such times as to constitute it a public place in the sense of 
the statute against gaming. 

What is a public place ? I understand it to be a place to 
which all persons may resort at their will and pleasure — 
either by reason of the inherent character of the place itself, 
as in the case of an ordinary, a courthouse, or any other such 
place; or by reason of the permission or invitation given to 
all persons, by the act of the proprietor, as in the instance 
of a storehouse during business hours, a public sale, and places 
of the like kind. Now I would compare the defendant's 
house to a store. The proprietor opens his house for a par- 
ticular purpose, and invites all to come who desire to procure 
the thing sold. Does it lie in his mouth to say that it is not* 
a public place? Suppose a merchant should open a store, 
and commence selling goods, and invite or permit customers 
to attend, yet fail to procure his license, so that in fact his 
business is unlawfully conducted ; could it be tolerated, that 
either he or any one else should say that his store would not 
be a public place during business hours? Would not gam- 
ing at such a place, under such circumstances, be a flagrant 
breach of law ? I do not think it can be doubted ; nor do I 
see any substantial difference between such a case and the 
one at bar. At the most, if any other person could be al- 
lowed to raise such a question, it is not open to the. defen- 
dant. He at least should be held to the consequences of his 
own conduct. I must overrule the motion for a new trial. 

Judgment for the fine fixed by law. 
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TENANT BY THE CURTESY. 

It was well observed by a great judge,* that dower is a le- 
gal, an equitable, and a moral right, but tliat "the husband, 
on the contrary, has no right to a tenancy by the curtesy, but 
from positive institutions or provisions of the laws ;" and 
that Jbherefore it is " properly styledf a tenancy by the curte- 
sy of England, that is, an estate by favor of the law of En- 
gland." From which it follows, that it must be taken pre- 
cisely B.k the law gives it, and no otherwise. 

Now by the English law, as it existed at the foundation of 
these colonies, since United States, and for a long time be- 
fore — and as it has continued ever since — a husband cannot, 
in any case, be tenant by the curtesy of his wife's land, un- 
less he, in her right, has been actually or virtually seised of 
itj in deed, at some time during the coverture. It was de- 
cided by the supreme court of New York, in the case of Jack- 
son V. Sellick,!!^ that this doctrine did not extend to what in 
America are called, almost technically, toild lands; and that 
decision has probably governed the action of individuals 
and courts in all cases of a like kind, which have since 
arisen.g It has also been decided in the same state,! that 
the doctrine does not apply where the title of the wife is ac- 
quired by a conveyance, which under the statute of uses, passes 
the legal title and seisin to the grantee, without the necessi- 
ty of an entry or other act, on her part, to perfect her estate; 
and probably this too will be a governing decision.** But 
with these qualifications, if the latter be a qualification, graft- 
ed upon it, the English rule has been iield to be the law of 
New York,tt Rhode Islaud,JJ Kentucky,|||| and probably 
other states. §§ 

♦Sir Joseph Jekyll, 2 P. Wms. 703, in Banks v. Sutton. 

]2 Woodaes. Vin. Lect. 18. 

tin accurate technical phraseolog:y, this is a seisin in the husband and wife (as 
one person,) in right of the wife. See 1 Doug. 320, Pollybank w. Hawkins; 16 
Picker. 161, Mclvin v. Proprietors of Locks and Canals on Merrimack River. 

||8 Johns. Rep. 262. 

§See 1 Pet. S. C. Rep. 506, Davis i?. Mason; 17 Pet. S. C. Rep. 68, 69, Mer- 
cer's lessee c. Seklen.; 1 How. S. C. Rep. 37, S. C* 

1i3 Hill 182, Adair r. Lott. 

VSee Tuck. Comm., B. 2. p. 68, edit. 1836. 

tt 5 Cow. 74, Jackson v. Johnson ; 8 Paige, 643, Ellsworth v. Cook. 

Xt 1 Summ. 263, Stoddard v. Gibbs. |||j 6 Monr. 179, Adams v, Logan.t 

§§ See McLedn, 476, Barr's lessee v. Gibbon^s adm^or. 

*3 Humph. 267, McC<»rry r. King; 7 B. Monr. 402, Vanersdalu v. FauntIeroy*a bein. 
f7 B. Moiir. 401, Vuncnidale v. Fuuntleroy's hv.n. 



116 TENANT BY THE CURTESY. [April 

In the recent case of Mercer's lessee v. Selden,* the supremo 
court of the United States decided, that the same rule yet 
prevails in Virginia. But as the point is one of great practical 
importance, it may be worth while to inquire, whether it 
Was so held upon sufficient deliberation. 

Judge Tucker (in his Commentaries on the Laws of Virgin- 
iaf) makes no doubt of it; and such has been the general, per- 
haps it may be safely said, the universal opinion of the pro- 
fessioTi within the state. But Judge Swift (in his system of 
the Laws of Connecticut,^) made just as little doubt that 
such was the law of that state ; and so it is said to have bee^ 
hdd tliere, in two cases that were decided in the superior 
court.|| Yet it is perfectly settled, by subsequent adjudications, 
that the law of that state is, and at the time of Judge 
Swift's composing his work, was, exactly the reverse ; and 
what is more, it was so settled with the concurrence of Judge 
Swift himself. 

The first of these decisions was made by the supreme 
court of errors, in the case of Bush v. Bradley,! the grounds 
of which will appear in the following extract from the opin- 
ion delivered by Judge Reeve ; in reciting which, I have 
thought it expedient to introduce some observations upon the 
agreement and disagreement of the Virginia law with that 
of Connecticut, upon certain poins of the latter, as stated by 
him. 

*^!As to the point respecting the curtesy (said he,) there is no 
question but what there must have been, by the English law, 
an actual seisin of the wife, of the premises, during the cov- 
erture, to entitle the husband to the curtesy. It is said, that 
unnecessary departures from the common law of England are 
not to be favored — that by such means, every thing is ren- 
dered uncertain. I am fully of opinion, that few maxims of 
our law are more important than that of stare decisis; but 
it must be acknowledged by all, that our system of law re- 
specting real property is, in many instances, very different 
from the English system.^ We have in some instances, where 
we have adopted the principles of the English law, extended 
them to cases which, by the adjudications of the English courts, 
have not been supposed to fall within the governing princi- 
ple ; in others we have adopted entirely different principles : 
and in all such cases where this has been done, which are p ri 
ratione with thoJ8e already settled, if we reject our own and 

♦17 Pet. S C. Rep. 61 ; S. XJ. 1 How. S- C. Rep. 87. 

tB. 2, p. 67. tVoI. 1, p. 252. ||See 4. Day 801. §Ib. 298. 

YSee Wythe's Rep. 2im1 edit App. p. 874, n. 46 
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adopt their's, we shall mar the symmetry of onr law ; and the 
preservation of symmetry in our system, I also view as a most 
important consideration. In England, it is not sufficient that 
a man is proprietor of real property and has a perfect 
Tight to it when he dies, to cause it to descend to his heirs at 
law. No : he must be [read have been] actually seised there- 
of. The maxim is seisina facit stipitem, and the person that is 
heir to that property will be heir to him that was last seised. 
If A. should die, who owns Whiteacre, which descended to 
him from his father, but has not been actually seised, leaving 
a brother of the half-blood, B., and a sister, C, of the whole- 
blood, this estate cannot descend to C. his sister, and [his] 
heir — for B. being of the lialf-blood, cannot by their law in- 
herit to his brother; but yet the same will descend to B. , who is 
heir to his father, who was the last seised. Had A. been seised, 
the estate would have descended to C. The maxim oiseisina 
facit stipitem, is an unyielding maxim of their laAv, and what 
governs the descent of property. Bnt this is not our law. It 
is settled [in this state,] that it shall descend to the heirs of 
him who owns the property, whether he was seised or not. 
[And so it is in Virginia, by statute*] Seisin directs the de- 
scent with them ; ownership with us. By the English 
law, a devise will not operate upon real property, of which 
the devisor is disseised. Seisin is an indespensable requisite 
to give effect to the devise. A devise by our law [and also by 
the statute law of Virginiaf] is good, although a man is dis- 
seised. Seisin is necessary m their law ; and nothing but 
ownership in our law. We have always considered owner- 
ship of real property sufficient to maintain an action of tres- 
pass against every intruder ; but by the English law, actual 
posession by entry is necessary. [In this respect the law of 
Virginia being unaffected by stafuttyi'y provision, agrees with 
the Epglish law. J] We have always considered ownership 
as giving a right to possession of real property, as much so as 
ownership of personal property. Ownership in the one case 
draws after it the possession as much as in the other case ; 
and whenever a right of possession is lost, all title and own- 
ership is lost. So the statute of limit itions respecting lands, 
has been construed. The statute, in the words of it, 
does not take from the original proprietor his title ; it only 
tolls his right of entry; and yet this statute has been 
always considered . as barring all claim of title, whilst the 
same words in the English statute have been considered not 

*1 Lorn. Dig. 594. fS Lom. Dig. 20. 
t6 Rand. 8 Cooke v. Thornton ; id. 556, Truss v. Old. 
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as having any effect on the title, but only on the right of en- 
try, and the lands may be recovered by a form of proceeding 
proper for such a case. [In this respect also, the law of 
Virginia, agrees with that of England.*] The English law 
distinguishes betwixt a right of possession and a right of 
property, but our law does not. Wherever there is a right to 
real property, there is of course [in Connecticut] a right of 
possession, and the statute, which takes away the right of 
possession, takes away the right of property; and this is the 
reason, that this statute has received a construction altogeth- 
er different from the construction given to the English stat- 
ute. And this is perfectly analogous to every other case of 
real property in this state. Wherever you find a right of 
property, you find a right of possession, and all the conse- 
quences of ownership attending it, that you find in England, 
where there is an actual seisin ; and, on the other hand, 
where there is no right of possession, there is no ownership. 
So in this case, Mary Groldear had title to the land, and 
though not actually seised, her husband acquired the same 
rights on her death, as if she had been seised. Since seisin 
is not necessary in case of descent to the heirs, neither is it ne- 
cessary to pass lands by a devise, — why should it be thought 
necessary to the husband's title by the curtesy ? The deci- 
sion of the court in this case is no departure from fixed rules 
and precedents. The English rule respecting the efficacy of 
seisin, has long since been departed from; and to adhere to 
it in this case, would mar the symmetry of our law/' 

In this opinion, Mitchell c. j., and Swift, Trumbull, Bald- 
win, J. C. Smith and N. Smith, justices, concurred. Brain- 
erd and Edmond, justices, without assigning their reasons, 
dissented ; but the decision of the majority has been followed 
and confirmed in the subsequent case of Kline v. Beebe.f 
And no doubt, by these determinations and the long acqui- 
escence under and conformity to them, the la.w has become so 
perfectly settled in that state, that it would be wrong to disturb 
it again : For this is one of those points, in regard to which 
it matters little how the law is settled, provided it be settled ; 
while it is of very great importance, that it should not be 
fluctuating. But since it had been understood to be other- 
wise prior to the decision of the supreme court of errors ia 
the case of Bush v, Bradley, and that former opinion had 
been made the basis of judicial action in some cases, the rea- 
sons which have been quoted seem scarcely sufficient to j-us- 
tify the determination which was founded upon them ; and 

•1 Lorn. Dig. 619-621. f^ Conn. Rep. 494. 
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especially to judge Swift, they should have appeared inade- 
(\uate, after he had himself, in the work before mentioned, 
pointed oul, in some very sensible remarks, the exceedingly 
whimsical nature of this estate by the curtesy. It is founded 
(says he,) " upon a singular principle, the capacity of the pa- 
rents to have children, and the circui'nstance of their being 
born alive. It would be more rational to say, that the hus- 
band should hold, during life, the lands of the wife after her 
death, whether they had issue or not — or, that he should 
hold them, in case the issue survived her, and it was necessa- 
ry to have the improvement of the lands for their education 
and support: But that the circumstance that the child be 
born alive, whether it live one moment or not, should be the 
event on which the estate depends, is one of those unaccount- 
able whims, which are sometimes adopted by accident, and 
continued by the authority of precedent. It is still more ex- 
traordinary, that the husband should be defeated of the es- 
tate, if the child be delivered by the caesarean operation: for 
there is precisely the same reiison, why the father should have 
the estate of the mother for the education of children de- 
livered by this mode, as the common mode."* And the ef- 
fect of these reflections would have been heightened by attend- 
ing to the. extract from St. Germain, with which I shall close 
the present discussion. 

From what has been said it is plain, that although the de- 
cision of the supreme court of errors may have been necessa- 
ry towards preserving the "symmetry " (if in this respect it 
is worth preserving) of the law of Connecticut, yet such a 
decision neither is necessary to that end, nor would accom- 
plish it, in Virginia ; and therefore the reasoning upon ivhich 
that decision was founded, toould certainly not just iff/ a similar 
decision in the latter state. But the learned counsel for the 
successful party in the case of Bush v. Bradley, did not put 
the argument on any such ground. According to the print- 
ed report, they said : *' We lay down this proposition, that 
the husband is tenant by the curtesy of all the estate which 
any issue born of the wife during the coverture, would be 
capable of inheriting '* — the very point which, was necessary 
for them to prove ;1[ and in support of it they argued as fol- 
lows : The only fea^on why seisin is necessary by the English 
law, is, that the issue may be capable of inheriting ; it being a 

♦1 Swift's Syst. 253. 

tin one sense, iHe proposition is sustained by ample authority, which it would 
be easy, and might seem pedantic, to quote ; but, in the only sense in which it 
could be of any service to the counsel, it was a proposition that requfred proof. 
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rule of that law, that no one can be heir to the ancestor of 
any land, whereof the ancestor was not actually seised. 1 
Cruise's Dig. 113. If, then, the issue can inherit without 
seisin in the ancestor, such seisin is unnecessary in order to 
constitute a tenancy by the curtesy. Bntit has been solemn- 
ly decided by this court, in the case of Hillhouse v. Chester, 
3 Day 166, that seisin is unnecessary in order to transmit an 
estate by descent.*' Ergo, the conclusion. And if the first 
position in their argument be true, then the last being so both 
in Connecticutand in Virginia, the conclusion seems to be inevi- 
table, that in neither of those states can actual seisin during 
the coverture, be a necessary prerequisite to the title of ten- 
ant by the curtesy — unless this case be out of the operation 
of the maxim, cessante ratione legis unica cessat et ipsa lex. 

In a note, which will be presently cited from Lomax's Di- 
gest, the able author of it seems to think that the case is a 
fit one for the application of the maxim ; and his opinion is 
entitled certainly to very great respect. But it rather seems 
to me that the maxim has been heretofore used only to indi- 
cate, not when an acknowledged rule of law shall cease 
absolutely and become extinct, but how far, while it exists, it 
shall extend, and in what cases it shall take efiect. In other 
words, it indicates, not the duration but the operation (while 
they endure,) of the rules of law. This remark is true of 
all the instances which are adduced in Broom's Maxims 68-TO, 
under this head, and likewise of all those which are adduced in 
Wingate's Maxims 29-38, under the maxim cessante causaj 
cessat effectus ; which is evidently treated there as the same 
maxim in effect. So considered, it is akin to another maxim, 
uhi eadem ratio, ibi idem jus, or as it is sometimes said, ibi 
eadem lex; and of the two a third might be compounded, 
which perhaps would be more perfect, than either of them 
taken singly ; viz : ubi eadem raticfy ibi eadem lex ; cessante 
ratione, cessat et lex. At present no instance is remembered, 
in which an acknowleged rule of law has ceased to exist, 
while any subject has remained on which it could operate, only 
because the reason on which it was first introduced, has ceased: 
but some remarkable instances to the contrary suggest them- 
selves. Most lawyers will at once think of the powerful and 
convincing argument of Mr. Fearne, against treating the 
rule in Shelley's case as obsolete, even if it were conceded that 
all the reasons on which it was founded, had ceased.* So, 
the only reason originally, why a distress for rent w:as inci- 
dent to the reversion, was, that the tenant owed fealty to the 

'See Bull. Fearn, 87-89; also, Y. C. 1849, ch. 116, sec. 11. 
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reversioner; fealty is abolished in America, and yet the right 
to distrain still continues incident to the reversion, and of 
common right exists only where there is a reversion.* And 
so (not to multiply examples further,) though every imagina- 
ble reason for attributing more efficacy to a sealed instrument, 
than to the same instrument with the signature but without 
the seal of the party, has long ago ceased, yet no one will 
venture to say that the numerous rules of law founded upon 
that difference, or any of them has ceased, further than as 
they have been actually abolished by the legislature.f But 
I confess, these are my first thoughts upon a point which I 
have never before considered, and upon which I think it im- 
material to form any settled judgment at present. 

For it seems to me, that the discussion in which I have en- 
gaged, may be brought to a satisfactory close, upon the other 
and main question; which is, lohether the first position in argu- 
ment of the Connecticut counsel before quoted, is true. 

In 1 Lorn. Dig. 64-65, the following passage occurs: '^The 
reason for requiring this seisin in fact [of the wife] is (as has 
been said,) to entitle the heir to take the estate from her in that 
character, which is essential to the husband's title. For it is a 
rule of the English law of descents, that the heir claiming by 
descent must derive his title from the person last actually 
seised of the inheritance. If, therefore, the wife was not so 
seised, he could not inherit from her, and consequently, one of 
the requisites of the husband's title to curtesy would be want- 
ing, viz : having issue that would inherit the estate from the 
wife. To which passage, Judge Lomax appends this note: "If 
the reason of this rule whicli requires seisin in fact, has its 
foundation in the maxim of the English law of descents, seisina 
facit stipitem, then it would seem to follow, that the Virginia 
law of descents, having repealed that maxim, has dispensed 
with^ actual seisin, as essential to the husband's title to curtesy. 
If that title fails, solely upon the ground of the incapacity of 
the issue by the marriage to inherit, the rule, to be consistent, 
would sustain the title to curtesy, wherever there had been a 
seisin in the wife, such as would make the issue inheritable to 
her estate. The disqualification of the husband's title should 
onl}'- be commensurate with the inheritable incapacity of the 
issue by the marriage, and should be confined to such cases. 

♦Tuck. Comm., B. 2, p. 14-18 ; 1 Lom. Dig. 547, 548; 3 Gratt. 212. 

tOn this subject of seals, some very nice and curious doctrine was laid down 
by the Virginia court of appeals, in the case of Pollock and Wife v, Glassell, 2 
Gratt. 439. 
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It is equally requisite, as we shall hereafter see, in the law of 
dotoer, that tlie issue by the marriage should be capable of 
inheriting to the husband, in order that the title to dower 
should be sustained. So far 'as the maxim referred to in the 
law of descents can have any operation, it,would equally ap- 
ply to the law of dower, as to the law of curtesy ; and pre- 
cisely the same seisin is necessary to make the husband the 
root of the descent to the issue of the marriage, as would be 
required in regard to the wife. The issue could no more in- 
herit from the one than from the other, if there had been 
only a seisin in law in that ancestor from whom the descent 
was claimed. The law would seem to be inconsistent with 
its own purposes, if it could allow a seisin in law in the one 
case to be suflScient, when a seisin in fact is required in the 
other, if it has based its rule merely upon the principle of 
the inheritable capacity of the issue, as that capacity may 
be affected by the nature of the seisin. Nor would the rea- 
son of the rule seem to make it necessary that the wife, or 
rather the husband and wife, should have been seised of the 
estate of the wife, during the coverture. A seisin of the wife 
at any time, whether before or during the coverture, would 
be suflScient to make her the root of the descent; and the 
issue might equally claim as heir from the deceased wife, 
who was the ancestor last actually seised. As her seisin be- 
fore coverture would give the issue a complete title in the 
<;haracter of her heir, it would seem diflEicult to explain why 
the husband should not be entitled to curtesy [as he would 
not be — in case she had also been disseised before the cover- 
ture, and the seisin had not been restored before the cover- 
ture was terminated], i/ seisin were referred to merely because 
of its influence upon the inheritable capacity of the issue. 
Notwithstanding the high authority, which sanctions the 
reference to the maxim of the law of descents, as the foun- 
dation of the rule requiring seisin in fact to give a title to the 
curtesy, it seems questionable whether it is not to be sought 
for in some other principle of policy ; and if so, the rule of 
the common law of curtesy remains unchanged by the altera- 
tion which has been made in the law of descents of Vir- 
ginia." 

Of these very striking remarks, perhaps those which relate 
to the law of dower may be shown to be inconclusive, and 
even inapplicable, by referring to the distinction between 
curtesy and, dower, which I mentioned in the beginning, and 
numerous other distinctions between them, but chiefly by re- 
ferring to that distinction between the husband and the wife 
— sub potestate viri — which is mentioned in connexion with 
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this subject by so manjr writers, ancient and modern,* and 
by Judge Lomax himself. *' There is no necessity (says he,) 
of a seisin in fact, as in the case of curtesy; for a seisin iu 
Jaw will be sufficient, otherwise it would be in the husband's 
power, either by his negligence or malice, to defeat his wife 
of that subsistence after his death, which the law has pro- 
vided for her, and she cannot enter to gain a seisin in her 
own right, as he may do into lands descended to her in order 
to entitle himself to curtesy." f Put without stopping to 
consider whether in this or in any other way that portion of 
his note would be sufficiently answered, it seems certain that 
the residue of the remarks contained in it is so far unanswer- 
able, as to outweigh any modern authority, which '^sanctions 
the reference" he speaks of. He does not indeed cite any ; 
for though he mentions Doe v. Hutton, 3 Bos. & Pull. 643, 
yet neither in that case, nor in Buckworth v. Thirkell, as re- 
ported in the note to it, or in 1 Coll. Jur. 332,t or in 4 Doug. 
323, is there mentioned any dictum of judge, counsel, or re- 
porter, that does refer the doctrine to any source whatever. 
And therefore it is a gross mistake of Mr. Roper, to say, as 
he does : || '^ In all cases where actual seisin by the wife can 
be acquired, as of lands and tenements, it must be obtained 
in order to found the husband's claim to the curtesy. The 
reason is to enable the heir to take the estate- from her* in 
that character, which is essential to the husband's title; for 
it is a rule of law, that the heir claiming by descent, must 
derive his title from the^person last actually seised of the in- 
heritance. If, therefore, the wife was not so seised, he could 
not inherit it from her ; so that one of the requisites of the 
husband's title to the curtesy would be wanting, viz : issue 
that could inherit the estate by descent from the wife. The 
reader tvill find this sxthject fiMy and ably discussed and ex- 
plained in the case' of Doe v. Hutton^ decided in the court of 
common pleas,, and reported in Bosanquet & Fuller's Reports, 
vd, 3, 7). 643." It is true, that the case cited contains a co- 
pious and learned discussion of the maxim of descents, seisi- 
na facit stipitem, and more particularly of the rule founded 
upon it, possessio fratris de feodo simplici facit sororem esse 
hceredem, both of which are touched in the extract which has 
been given from the opinion of Judge Reeve; but in no part 

♦Bro. Abr., tit. Dower, pi. 75 ; Co. Lit. 31 a, Baron and Feme 79, 1st edit. ; 2 
Blackst. Comm., 131 ; Laws Respecting Women, 197, 198, (a book much com- 
mended by Mr. Preston, 1 Abst. 229, 230) ; Clanc. Husb. and Wife, 198, 3d ed.; 
1 Rop. Husb. and Wife, 852 ; Jacob's edit. Lamb. Dow. 8 ; Tuck. Comm., B. 2> 
page 61. 
' 1 1 I*om. Dig. 78. J ?. 247, Dub. edit. || Husb. and Wife, vol. 1, p. 7. 
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of the report is there a hint dropped of any connexion be- 
tween that doctrine, and the rule concerning curtesy, which 
we are now considering. But besides the passage from 
Koper just quoted, Judge Lomax might have cited Baron 
and Feme, 74 ; 2 Blackst. Comm. 128, (a passage which it 
may be worth while to observe, Judge Tucker has not tran- 
scribed into his Commentaries);* Laws Eespccting Women, 
165 ; Clanc. Husb. and Wife, 181, and {instar omnium^) the 
great name of Sir Edward Coke, who makes that statement 
both in his Commentary on Littleton, fol. 40, a, and in the 
report which, while chief justice of the court of common 
pleas, he published of Paine's Case, 8 Rep. 36, a. And per- 
haps this last is the *^ high authority " which he had in his 
contemplation. 

It is indeed, cZart^m et venerabile nomen, and most deserv- 
edly held in such high estimation, as ordinarily to deter any 
man, who knows what reverence is due, and by the learned 
paid to it, from calling in question, for the first time, any 
doctrine wliich it can be vouched to maintain. And in the 
present case, the danger to him that does so, is enhanced by 
the fact^ that this particular doctrine has been received with- 
out question, on the part of his very learned and diligent 
editors, both of the Institutes and of the Reports, on the 
part also of the more numerous editors of Blackstone's Com- 
mentaries, and on the part of most (if not all) others, (until 
it was modestly questioned by Judge Lomax, in the manner 
we have seen,) and propagated by succeeding writers as true, 
down even to the present day. For besides those already 
mentioned, of whom one at least is himself a great authority, 
it has been also laid down, and argued upon as unquestion- 

♦ But which shall be here set down — at large— for the sake of the reflection 
with which it concludes. After stating that " in general there must be issue 
born, and such issue as is also capable of inheriting the mother's estate," our 
author proceeds : '* And this seems to be the principal reason why the husband 
cannot be tenant by the curtesy, of any lands of which the wife was not actually 
seised; because, in order to entitle himself to such . state, he must have begotten 
issue that may be heir to the wife ; but no one by the standing rule of law can 
be heir to the ancestor of any land, whereof the ancestor was not actually seised; 
and therefore, as the husband hath never begotten any issue that can be heir to 
those lands, he shall not be tenant of them by the curtesy (Co. Litt. 40.) jind 
hence we may observe ^ with how much nicety and consideration the old rules of law 
were framed; and how closely they are connected and interwoven together y supporting ^ 
illustrating and demonstrating one another.'** A reflection most misplaced, if the 
demonstration furnished in the text be as complete as I think it is, to prove that 
the two rules here spoken of are not ** connected " at all, much less interwoven 
together. 
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able law, and. leading (under the recent English statute of 
descents) to new and important conclusions, by an English 
writer later even than Judge Lomax.* 

Under all these discouragements — yet in the humble hope 
of demonstrating the truth — / venture to deny utterly this 
doctrine of Sir Edward Coke; and consequently theposition (of 
counsel in Bttsh v. Bradley) — on which (as be/ore stated^) the 
main question depends. 

It is emphatically Sir Edward Cote's doctrine. It was 
never hinted by any one before him. In his Commentary on 
Littleton, he cites no authority for it, but his own report of 
Paine's case ; and in that he cites no authority for it at all. 
For the year books there ment'onedf are cited to prove that 
"the issue ought to make himself heir to him who was last 
actually seised/' — as Mr. Hargrave has observed,^ and they 
could not have been cited to prove anything more, as appears 
upon a careful examination I have made of them. And as 
the doctrine was first suggested in his report of Paine's case 
so, upon comparing that with the better reports of the same 
case, in 1 And. 184; 1 Leon. 16T; and Gouldsb. 81; and re- 
flecting upon his manner of reporting in general, it seems 
altogether unlikely that it was suggested by any ond con- 
cerned in that cause, either upon the bench or at the bar. 
For the case having been argued, by Serjeants at law, in the 
court of common pleas, about the middle of the reign of 
queen Elizabeth, it is certain that he was not engaged in it. 
And taking it to be his own doctrine, it appears to be one in- 
stance of that "attempting to give reasons for every thing," 
which Lord Mansfield took notice of, and censured in him,|| 
and which, in regard to this particular subject, as we shall 
see in the sequel, was condemned in advance by an able 
author, who wrote long before his time. 

Judge Lomax has shown, that by the English law, the 
issue of the marriage may, in one familiar instance, take by 
descent from his mother, lands in which, for want of seisin 
in fact during the coverture, his father cannot claim an estate 
by the curtesy. Other less familiar examples to the same 
effect might be added, but to avoid wearying the reader, only 
one shall be mentioned, and that shall be taken from Coke 
on Littleton, fol. 29, b : " If a woman, tenant in tail general, 

♦See Williams on Real Property, 168, 169. 
til Hen. 4, 11 ; and 40 Edw. 8, 9 ; see note, postea, p. 19. 
tCo. Litt. 40, a, note 2. 

llSee Butl. Remin., part 1, art. 11, sec. 1, p. 108, edit. N. York, 1825 ; 1 Rose. 
Brit. Lawy. 265, edit. Phila., 1841. 
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maketh a feoffment in fee, and taketh back an estate in fee, 
and take a husband, and hath issue, and the wife dieth, the 
issue may in a formedon recover the land against his fatliery 
because he is to recover by force of the estate tail^ as heir to 
his mother, and is not inheritable to his father*' (a ipistake, 
as it seems, for his *' mother, as tenant in fee simple,'') The 
rationale of which, if it be not obvious enough, is explained 
in Mr. Hargrave's note to the passage, and in Mr. Thomas' 
extract,* from the Ji7*st edition of Prest. Est. 519. 

But what seems more to the present purpose, by the same 
law (and here I beg to be understood throughout this discus- 
sion, when speaking of the English law of descents, as mean- 
ing that law j9rw to the recent alterations in it by statute,) 
in some cases the husband shall be tenant by the curtesy, 
3vhere the issue of the wife shall not inherit as heir to her^ 
and shall not so inheHt, for no other reason than the want of 
this very requisite ofactual seisin. To prove this let us 
again resort to that great repository of the law of real pro- 
perty, the Commentary on Littleton; in which Sir Edward 
Coke puts the following case, or rather cases: "A man seised 
of an advowson or rent in fee, hath issue a daughter, who is 
married and hath issue, and dieth seised, the wife before the 
rent became due, or the church became void, dieth, she had 
but a seisin in law, and yet he shall be ttenant by the curte- 
sy." f And with this, numerous other authorities accord, % 
But the issue of the marriage, because the wife *' had but a 
•seisin in law," shall not as heir to her ^ take either the ad- 
vowson or the rent ; as shall be presently made amply to ap- 
pear. 

The reason, why in these cases the husband shall be tenant 
by the curtesy, which Sir Edward Coke and most others have 
assigned, is, '* because he could by no industry attain to any 
seisin, et impotentia eoccusat legem," || But the author of the 
tract in the New Abridgment, commonTy called Bacon's, un- 
der the title "Curtesy of England," and who was probably 
Lord Chief Baron Gilbert, after noticing this as the reason 
given in *' the books," proceeds to say : '* But the true rea- 

♦1 Thorn. Coke 561, note 12. fCo. Lit. 29. a. 

tY. B. 7 Edw. 3, ^, a, b, and 3 Hen. 7, 5, a, cited ibid.; and in 1 Rep. 97, b^ 
98, a, arguendo in Shelley's case; and in 6 Rep. 68, a. Finch's case; and abridged* 
in Fitzh. Abr., tit. Barre, pi. 293; and tit. Descent, pi. 8; and in Bro. Abr., tit. 
Tenant pe le Curtesy, pi. 6, 9; Keilw. 104, b. pi. 13, Anon. F. N. B. 149, D. ; 
Dod. AdvowB. 21 ; 2 Sid. 110-117, Deitrick v. Bradburne. 

||Co. Lit. 29, a; Baron and Feme 74 ; 2 Blackst. Coram. 127; Laws Respect- 
ing Women 164 ; Clanc. Husb. and Wife 181; 1 Rop. Husb. and Wife 17. 
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son is, that the wife hath these inheritances which lie in 
grant, and not in livery when the right first descends upon 
her ; for she hath a thing in grant when she hath a right to 
it, and nobody else interposes to prevent it."* Perhaps 
Judge Tucker (who has omitted to transcribe what Sir Wil- 
h'am Blackstone writes ou this point also,) thought this latter 
to be what the author just quoted called it, "the true reason," 
and therefore wrote, '' there is a distinction between such in- 
heritances as are susceptible of a seisin in fact, and those 
which ar^ not. Of the former, such as lands, there must be 
an actual seisin or possession ; but of the latter, such as a 
reijt, a seisin in law is sufficient." t Perhaps, however, he 
only meant to go as far as Mr. Preston before him, and Judge 
Lomax since have gone; the former of whom says: ^* the 
wife, or the husband in her right, must have a seisin in fact 
and not a mere seisin in law, except in those cases in tvhich^ 
as advowsons, &c., the husband cannot by any industry, obtain' 
a seisin in fact.^J And the latter says: " where the inheri- 
tanc^es lie in grant, so as to be incapable of the same seisin 
as lands and tenements, actual seisin by the wife during the 
coverture cannot be require;! ;" of which the example he gives 
is precisely the same that has teen already quoted from Co. 
Lit. H It 18 probable, therefore, that he and Mr. Preston, 
and perhaps Judge Tucker, meant not to carry the doctrine 
beyond the limits set to it by Sir Edward Coke, and within 
which only it is sustained by the principal authorities. But 
if they meant to go as far as the broadest interpretation of 
their words would carry us, their doctrine would be fully 
sanctioned by two sections (468, 469) of Perkins, which none 
of them have quoted, and which are in the follpwing words : 
"If there be father and daughter, and the father is seised of 
an advowson in gross in fee, the daughter taketh a husband, 
and the father dieth, so as the advowson desccndeth unto the 
daughter, and the daughter hath issue by her husband, and 
dieth before that the advowson doth become void, yet the 
husband shall be tenant by the curtesy. And nofwitlistanding 
thai the advowson doth become void during the coverture, and 
the wife dieth after the six months past, and before any pre- 
sentment made by the husband, dtc, so as the ordinary doth pre- 
sent, for lapse, under this avoidance, yet the husband shall pre- 
sent unto the next avoidance as tenant by the curtesy, dkc. If a 
rent do descend in fee unto a married woman, and she dieth 
before any day of payment, yet the husband shall be tenant 

*Bac. Abr. tit. Curtesy of England, c. 2. 
t Tuck. Comm., B. 2, p. 68. 1 3 Abstr. 381. || 1 Loin. Dig. 66, 67. 



128 TENANT BY THE CDRTESY. [April 

by the curtesy of the rent, notwithstanding that there was 
not any seisin of the same rent during the coverture betwixt 
them. And notwitlistanding thai the day of payyaent of the 
rent incurred in the life of the wife^ and the wife dieth before 
any demand of tlie rent made by the husband^ yet the husband 
shall be tenant by tlie curtesy, dtcJ* Upon which it may be ob- 
served, 1, that Perkins distinctly carries the doctrine in favor 
of the husband, further than Sir Edward Coke; 2, that for 
that excess it is questioned by Mr. Hargrave,* by Mr. Mu- 
chaljf and by Mr. Roper; J though Mr. Clancy states the 
conflict, without indicating any leaning of his own to either 
side; || and 3, that such excess may be true, though the reason 
given in Bacon's Abridgment be false, but cannot be false, if the 
other be true. For that reason means, (if anything at all to 
the purpose for which it was adduced,) that of inheritances 
which lie in grant as soon as they descend to the wife, she 
has ipso facto full possession and that perfect title, which is 
defined to he juris et seisinae conjunctio, unless her possession 
be de facto disturbed by an adversary. But in this sense the 
position is certainly false ; for if such were the law, inherit- 
ances of that description would descend upon the death of 
the wife, who had obtained no other seisin, to her heirs at 
law — the contrary whereof is true. And indeed, Perkins in 
the passage just quoted from him, may be cited as an author- 
ity against the position, so understood ; for in the case of the 
rent, he says expressly, that "there was not any seisin of the 
same, during the coverture." 

That in the cases put by Sir Edward Coke, of the ad vow- 
son and the rent, the same would descend not to the wife's 
heir, cw such, but to the heir of her father, as the person last 
actually seised,* would seem to be clear enough on principle, 
if it were not for the doctrine suggested in the passage cited 
from Bacon's Abridgment ; but if such a passage had never 
"been written, or discovered, in a discussion like the present I 
should have thought it proper to fortify this important posi- 
tion by authorities in point. Accordingly, such have been 
sought and found. According to Fitzh. Abr., tit. Descent, 
pi. 3; Bro. Abr., tit. Descent, pi. 32; and Roll. Abr., tit. 
Descent, K., pi. 10, § it was so decided in the case, which is 
reported in the Y. B., 3 Hen. 7, 5, a, pi. 19 ; though in the 
last edition, (A. D. 1697,) probably from an imperfection of 
the print, that does not distinctly appear in the year book 

* Note 5 to Co. Lit. 29, a. f I^r- ^^^ Stud., dial. 2, ch. 15, n., 18th ed. 

} 1 Husb. and Wife, 17. || Clanc. Husb. and Wife, 181. 

§.8ee also Roll. Abr., tit. Descent, R, pi. 11. 
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itself. There it stands as follows — substituting for the ori- 
ginal, so far as it is perfect, a literal translation: "One seised 
of an ad^owson, in gross, had issue a son and a daughter by- 
one venter, and a son by another venter^ and died; his eldest 
son died before any presentment by him had. And. it wab 
argued, if the daughter should have it, or the brother. And 
it was touched, that the brother should have it. And of the 
other part, it was touched that the daughter (feme) should 
have it, because if she was seised of rent, and took baron, he 
should be tenant by the curtesy of England, nienobstant 
V avows et nemy lajil, dtcJ* These last words leave the sense 
incomplete, but they seem to mean that it was held by 
some person or persons, that the youngest son should have the 
advowson as heir to his father, and not the sister as heir to 
her brother ; and so the case has been understood by all the 
abridgers. And that it was so decided, there can be no rea- 
sonable doubt; for Fitzherbert, who was a contemporary, and 
whose account of the case in some respects is evidently taken 
from another source, states, with minute particularity, that it 
was so held by "three of the justices." As his account is 
also short, I will give a literal translation of the whole of it : 
'*If a man [be] seised of an advowson, in gross, and have 
issue a son and. a daughter by one venter, and a son by 
another venter, and die, and the eldest [son] die ; three of 
the justices held that the puisne son shall have the present- 
ment^^ because there was not a presentment in the eldest; 
and others [that is, those ''of the other part,"] said, if a 
feme seised of rent take baron, he shall be tenant by the cur- 
tesy before possession of the rent, so here, &c." And accord- 
ding to that decision is the law, as stated in several other 
books ; * which is confirmed by the settled and unquestiona- 
ble law, in the strictly analogous but more common cases of 
remainders- and reversions.f 

These authorities I expected to find, but I was certainly 
much surprised to meet with the following, which is furnish- 
ed by sir Edward Coke himself It occurs in his comment 
upon the beforementioned rule of possessio/ratris.X "If a rent 
or an advowson do descend to the eldest son, and he dieth be- 
fore he hath seisin of the rent [which must mean a seisin in 
fact, since the very descent gives him a seisin in law;] or pre- 
sent to the church, the rent or advowson shall descend to the 

*3 Rep. 41, b, Ratcliffe's case ; Co. Lit. 11, b; Dod. Advows. 21; 1 Show. 245, 
246, arguendo in Kellow v. Rowden. 
tSee Burton on Real Property 105, 106; BuU. Fearn. 561. 
tCo. Lit. 15, b. 
9 
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youngest son, for that he must make himself heir to his father 

tthe person h\8t actually seised,] as hath been oftentime said 
before. The like law is of offices, courts, liberties, franchises, 
commons of inheritance, and such like. And this case dif- 
MRETH^om the case of the tenant by the curtesy, for there if 
the loife dieth before the rent day, or that the church become void, 
because there was no laches or default in him, nor possibility to 
get seisin, the lata, in respect of the issue begotten by him, will 
give him an estate by the curtesy of England. But the case of 
the DESCENT to the youngest son, standeth upon another reason, 
viz : to make himself heir to him that toqbs last actually seised, 
as hath been said." 

It is very remarkable, that after writing this, he should, in 
the same work, and only a few pages later, have written, "ex- 
cept the wife be actually seised, the heir shall not (as hathbecn 
said) make himself heir to the wife; and this is the reason 
that a man shaU not be tenant by the curtesy of a seisin in 
lata"* And it is almost equally remarkable, that such editors 
as he has had^ should not have been struck with the gross and 
glaring inconsistency of the two passages; which, now that 
they are brought into a close juxtaposition, must (it is sup- 
posed) be immediately apparent. 

But, however that may be, since it has been shown, 1. that 
in many cases the issue may inherit a5 heir to the wife, as the 
person last actually seised, when nevertheless, for want of such 
actual seisin during the coverture, the husband cannot claira 
to be tenant by the curtesy; and 2. that in many cases, on the 
oth^r hand, the husband may be tenant by the curtesy, when 
nevertheless, because the wife was hot the person last acttiaUy 
seised, the issue cannot inherit as heir to her; it seems to be 
absurd any longer to maintain what, let it be borne in mind^ 
was never suggested till the time of sir Edward Coke, that 
the maxim (as it is called by St. Germain in a passage to be 
presently quoted,) which requires actual seisin during the 
coverture, in some cases, but not in all, to make a man tenant 
by the cnrtesy, has any connexion whatever with the maxim 
of the law of descents, which requires in all cases without 
exception, that the heir shall be heir to the person last actu- 
ally seised. 

And therefore, as the result of all that has been said, it 
seems that we may confidently rest in the condtision — That by 
the law of Virginia, as by that of England, the husband, to 
entitle himself as tenant by the curtesy, must have been, du- 
ring the coverture, actually or virtually seised in deed, in all 

•Co. Lit. 40, a. 
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cases except only those, in which as exceptions to the general 
TQ\e, it can be shown, by express authority, that such seisin 
is dispensed with. Of this, if there be any who still doubt, 
it is propable that their doubts will be removed^ upon perns- 
ing some farther obserirations, which, as being useful in oth- 
er respects, I shall communicate, if leisure serve, hereafter, 
but have forboi ne to introduce here, because the present ar- 
gument would have been needlessly (as it was thought,) en- 
cambered by them.* And I shall appropriately terminate it 
by transcribing (because ihe book is scarce,) the whole of the 
remarks made upon this subject, with so much learning, judg- 
ment, and good sense, by Christopher St. Germain, whose 
work was published early in the reign of Henry the Eighth. 
'^Student. A man seised of certain lands in fee hath a 
daughter, which is heir apparent, the daughter taketh an 
husband, and they have issue; the father dieth seised, and 
the husband as soon as he heareth of his death goeth toward 
the land to take pt)ssession, and before he can come there, his 

'Besides the alleg^ed reason for the rule hi question, which we have how been 
considering, Sir Edward Coke seems to assign, or least to suggest another, in his 
report of Paine's case, 8 Rep. 86, a. The whole (very curious) passage, is as 
follows : "And where Littleton [sect. 62] saith, as heir to the wife, these words 
are very material, for that is the true reason (hat a roan shall not be tenant by the 
curtesy of a seisin in law, for in such case the issue ought to make himself heir 
to him who was last actually seized &c., vide 11 Hen. 4, 11 ; 40, Kdw. S, 9, &c. 
Jlnd the tenant by the curtegy shall be attendant to the lord paramovnt, which he can* 
not be, because the wife died bejore she was actnaUy seised : but tenant in dower 
shall not be attendant to the lord paramount, but to the heir, and therefore she 
shall be endowed of a seisin in law.^* Now in this passage it was — or it was not, 
intended to suggest an additional reason, besides the one first assigned. If such 
was the intention, it seems strange that the first was called the- *' true '* reason ; 
for the second is certainly noway dependant upon it, but altogether sufficient by 
itself, if it be true. jSnd if it be so, then it famishes aid to the arguments urged m 
the text, in opposition to the first as the true reason At the same time Uthis be that 
"other principle of policy," in which (to use judge Lomax'i expression;) "the 
foundation of the rule'* is to be sought; it would be easy to deiuonstrate that the 
rule itself (like so many other rules growing out of, or connected with the 
feodal system,) is unaltered in Virginia, notwithstanding the a//o(2ki2 character at 
thb day of all real property in that slate. In the text I have made no remark 
upon this suggestion, for that reason partly — but principally because the sugges- 
tion itself (supposing it to havn been intended,) has been ever since, (so far as I 
have learned,) utterly unheeded, not only by others, but even by Sir Edward 
Coke, himself, who did not transfer it into his Commentary on Littleton, along 
with what he calls " the true reason." And this leads me to observe, that by 
the use of that expression he seems to have condemned the suggestion even 
in the moment of making it, if he designed to make it at all. And if he did not 
then what did he intend, by inserting the last sentence of the quotation ? This 
topic may possibly be handled more at large, in the contemplated " further ob- 
servations '* mentioned in the i'^xt. 
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wife dieth : whether ought he to have the land in conscience 
for term of his life as tenant by the curtesy, because he hath 
done that in him was, to have had possession in his wife's 
life, so that he might have been tenant by the curtesy accord- 
ing to the raw ; or that he shall neither have it by the law 
nor conscience ? 

"Doctor. Is it clearly holden in the law, that he shall not 
be tenant by the curtesy in this case, because he had not pos- 
session in deed? 

"Student Yea verily,* and yet upon a possession in law a 
woman shall have her dower; but no man shall be tenant by 
the curtesy of land, without his wife have possession in deed. 

"Doctor, A man shall be tenant by the curtesy of a rent, 
though his wife die before the day of payment, and in likewise 
of an advowson, though she die before the avoidance. 

"Student Thnt is truth; for the old custom and maxim of 
the law is, that he shall be so: but of land there is no maxim 
that serveth him, butf his wife have possession in deed. 

"Doctor. And what is the reason that there is such a max- 
im in the law, of the rent, and of the advowson, rather than of 
land, when the husband doth as much as in him is, to have 
possession, and cannot? 

^^ Student. Some assign the reason to be, because it is im- 
possible to have possession in deed of the rent, or of the ad- 
vowson, before the day of payment of the rent, or before the 
avoidance of the advowson. 

"Doctor. And so it is impossible that he should have pos- 
session in deed of land, if his wife die so soon that he may 
not by a possibility come to the land after her father's death, 
in her life, as the case is. 

^^ Student. The law is such as I have showed thee before : 
and I take the very cause to be, for that there is a maxim 
serveth for the rent and the advowson, and not for the lands, 
as I have said before: and, as it is said in the eighth chapter 
of our first dialogue, it is not ahvay necessary to assign a rea- 
son or consideration why the maanms of the law of England 
were first ordained and admitted for maxims ; hut it s^i^fficeih 
that they have always teen taken for Idiv, and that they h&neith- 
er contrary to the lata of reason^ nor to the law of God, as this 
maxim is not ; and therefore, if the husband in this case be 
not holpcn by conscience, he cannot be holpen by the law. 
^^Dodor, And if the law help him not, conscience cannot 



'Jcc. Perk., sect. 470. 
t IVrf is, be-oilf, wtth-out, unless: see Home Tooke^s Diversions of Purley, p • 
100-117, Lend. ed. 1840. 
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help him in this case, for coDScience must always be grounded 
upon some law ; and it cannot in this case be grounded upon 
the law of reason, nor upon the law of God ; Jfor it is not di- 
rectly by those laws, that a man shall be tenant ly curtesy, 
but by the custom of the realm; and therefore if the custom 
help him not, he can nothing have in this case by conscience; 
for conscience never resisteth the law of man, nor addeith 
nothing thereto, but where the law of man is in itself direct- 
ly against the law of reason, or else the law of God, and then 
properly it cannot be called a law, but a corruption; or where 
the general grounds of the law of man work in any particu- 
lar case against the said laws, as it may do, and yet the law 
[be] good, as it appeareth in divers places in our first dia- 
logue in Latin ; or else where there is no law of man pro- 
vided for him that hath right to a thing by the law of reason, 
or by the law of God : and then sometime there is remedy 
given to execute that in conscience, as by a subpasna, but not 
in all cases ; for sometime it shall be referred to the con- 
science of the party, and upon this ground, that is to say, 
that when there is no title given hy the common law, that 
there is no title by conscience. There be divers other cases, 
whereof I shall put some for an example: As if a reversion 
Ve granted unto one, but there is no attornment, or if a new 
rent be granted by word without deed; there is no remedy by 
conscience, unless the said grants were made upon considera- 
tion of money, or such other. And in likewise, where he that 
is seised of lands in fee simple maketh a will thereof,* that 
will is void in conscience, because the ground serveth not for 
him, whereby the conscience should take effect, that is to say, 
the law. And if the tenant make a feoffment of the land 
that he holdeth by priority, and tadceth estate again and dieth 
(his heir within age,) the lord of whom the land was first 
nolden by priority, shall have no remedy for the body by 
conscience ; for the law that first was with him, is now 
against him, and therefore conscience is altered in likewise as 
the law altereth. [The modern phrase is acquitas sequitur 
legem.'] And divers and many cases like be in the law, that 
were too long to rehearse now. And thus methinkethj that if 
the law be as thou sayest, the husband in this case hath neither 
right by the law nor conscience." 1i 

G. 

*The statutes of wills were made subsequently, in the latter part of the reign 
of Heniy the Eighth. 

fDr. and Stud., dial. 2, chap. 15. 
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TITLE BOND— ONUS OF PROOF. 

HotcTikiM for, dsc. v. Floyd, 

United Stotes District Court at Wjtheville. October Term, 1858. 

A bond expresses upon its face that it is given for the purchase money of 
land ; and to an action on such bond there is an equitable plea that the 
plaintiff had no such land, and would not make title to any such land. 
By an issue joined on this plea the oniLs is upon the plaintiff to prove 
that he has the land and can make title thereto. 

Archibald Hotchkiss^ for the benefit of B, Dubois, brought 
an action of debt against Wm. P. Floyd, upon a single bill for 
$2,428, due January 15, 1838. On the face of this paper it . 
was expressed to be " the amount due for the final payment for 
one league of land situated on Red River, in the Republic of 
Texas, which the said Hotchkiss has this day sold to ,W. P. 
Floyd and W. L, Lewis,'' "as will more fully appear by the 
bond of said Hotchkiss this day given to said Floyd and Lewis." 

There was a special plea under the statute concerning equita- 
ble set-offs, in which after taking oyer of the single bill, it was 
alleged that "when the said writing obligatory was executed, the 
plaintifi* did not own any land on Red River in the Republic of 
Texas, to which he could make any good title;" whereupon the 
consideration had wholly failed. To this plea there was a gene- 
ral replication. 

The case was submitted to the court upon this question, "On 
whom is the burthen of proof upon this issue?" 

B, R, Johnston for the plaintifi*. 

Fulton and i2. B. Floyd for the defendant. 

Brockenbrough, J. 

This cause does not come on regularly for trial; the counsel 
desiring to hear the opinion of the court upon a preliminary 
question ; which opinion, however, as I understand, will proba- 
bly decide che case. 

As a general rule, the party holding the affirmative of an issue 
must sustain that affirmative by p. oof. There are various ex- 
ceptions to tiiis rule — some of the more important of which are 
mentioned by President Tucker in his judgment in Hinehman 
V. Lawson, 6 Leigh 595. A number of cases are there men- 
tioned in which the party holding the negative was required to 
give proof of that negative. But it will be observed that in all 
or nearly all of those instances, the propositions, though in a 
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negative form, really involved afErmative propositions. How 
does this rule, then, apply itself to this case ? 

This is a plea which could not have been filed at common law, 
irliicii never allowed the cormdercUion of a deed to be inquired 
into. But the statute of 1831, copied into the Code of 1849, 
permits the defendant, in an action upon a contract under seal, 
to plead and prove the failure of the consideration, and the 
damages resulting from such failure are to be set off against the 
demand. This plea has been filed under that statute, and is in 
strict conformity thereto. 

To such a plea the st^^tute allows only a general replication ; 
but directs that any matter which might furnish ground for a 
special replication may be given in evidence under the general 
replication. Then it would be necessary for the plaintiff to show 
such matter in evidence as would amount to a good special re- 
plication to this plea. Now, I suppose, the statute permitted a 
special replication to this plea: what must that replication ne- 
cessarily have been, surely it could only be in substance, that 
" the plaintiff did own land on Red River, in Texas, to which 
he had and could make good title, according to the obligation 
and effect of his said title bond.'* Now this is really what the 
issue would be, if made up in a complete form. Upon this issue 
the defendant could not be called upon to sustain the negative. 
He could not prove that the plaintiff had no such land. But it 
would be easy for the plaintiff, if the facts are really with him, 
to adduce the proof. If he has any such land his title papers 
will settle the question. 

In forin this is a plea in confession and avoidance; because 
it admits the execution of the bond, and confesses that it was 
once a valid obligation. But it is such a plea onli/ in form, and 
it assumed that form only in accordance with the requisitions of 
the statute which makes it a plea of set-off, or rather of recoup- 
menu Now it is a general rule that the defendant must always 
assume the onus of proving any matter in confession and avoid- 
ance. By his plea he admits the cause of action, and it de- 
volves upon him to make good the matter which avoids that 
cause of action. But I do not think this rule applies to this 
case : because this plea, though in form, (and necessarily so,) 
one in confession and avoidance, is really a plea in bar. I un- 
derstand a traverse in bar to be a plea denying the original cause 
of action : one that shows that the plaintiff never had any right 
to claim what he demands in his declaration. Now this plea 
really has this very effect. The consideration for which this 
single bill was given is expressed upon its face ; being a certain 
quantity of land, located in a particular region, on a given 
stream. The plea alleges that this consideration never did ex- 
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ist — ^because the plaintiff never had such land ; and therefore 
ihe single bill never had any obligatory force. I hold that the 
plaintiff must rebut every plea in bar : that when the original 
obligatory force and validity of the instrument is questioned he 
must be prepared to maintain it. Here that validity is ques- 
tioned, and the plaintiff must repel the plea denying that origi- 
nal validity. In every point of view the onus in this case is on 
the plaintiff. 

On this announcement of the court's opinion, the plaintiff suf- 
fered a non-suit. 



NEGOTIABLE NOTE LOST BEFORE MATURITY— RELIEF IN 

EQUITY. 

Burton v. HartweU if alt. 

In the Circuit Court of the City of Richmond. 

There may be in equity a recovery on a negotiable note, lost before maturity, 
both against drawer and endorsers, if a copy of note be properly protested, and 
proper indemnity offered. 

Manner of protest in such case. 

But the plaintiff losing will be required to pay the costs of the suit. 

Hartwell, on the 10th day of Feb'y, 1858, drew a negotia- 
ble note, payable to Kent, Paine & Kent, or order, three 
months after its date, for $802 71 ; the note was endorsed by 
Kent, Paine & Kent. Burton was the owner or holder of 
the note. His agent, on the way to the bank to deposit it 
for collection, lost or mislaid it ; and the note was not after- 
wards recovered. The holder demanded the execution of a 
new note. A new note was not executed, and this was a suit 
in equity by Burton, the owner, against the drawer and en- 
dorsers, instituted before the maturity of the lost note, ask- 
ing that the court should decree the execution of a new note, 
onering on the part of the plain tiflfs indemnity against the 
lost note, if ever recovered, and for general relief. There 
were other facts stated in the bill, but as they did not pecu- 
liarly affect the decision of the point for which the case is 
reported, they need not be detailed. Before the cause was 
heard on its merits, the day on which the note fell due ar- 
rived; and on that day, at the Farmers Bank of Virginia 
and at the Bank of Virginia, (the holder not being positively 
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certain at which bank the note was made payable,) the 
holder deposited an indemnifying bond, with ample security, 
to indemnify and save harmless the endorsers and drawer, in 

the event the lost note was recovered and passed into other 
iands; a copy of the note, as laccurate as could be made, was 
also deposited at each bank, and the drawer and endorsers 
were duly notified that payment of the note would be on that 
day demanded at the said banks, and that indemnifying 
bonds had been executed ; demand was duly made ; the note 
was not paid ; and there was a protest. These subsequent 
facts were brought properly before the court in the chancery 
suit above-mentioned. 

The cause came on for argument at the Fall Term, 1858, 
before Meredith, Judge. 

Alex. K Sands, (of Howard dk Sands, for plaintiff Burton: 

I shall confine my remarks to one point. 

If Kent, Paine & Co. are mere endorsers on the note, are 
they responsible? 

I maintain that they are. The authorities on the point 
are express and implicit 

The loss of a bill or negotiable note does not change the 
contract entered into by the several parties to the instrument in 
any material particular ; its only effect is to give the parties 
called upon to pay, a right to demand security against fc'.ny 
further or different liability than that which they have as- 
sumed. Edwards on Bills, 305; 7 Barn. & Ores. 90; Chitty 
on Bills, 263 ; Story on Notes, § 290. 

Independent of any statute on the subject, the owner of a 
lost note or bill has a right to demand payment of it, on giv- 
ing to the party liable sufficient indemnity; and where pay- 
ment is refused on a tender of ample indemnity, the owner 
may enforce the collection in a court of equity, and recover 
the costs of the proceeding. See Edwards on Bills, 304 ; 
Walmsley v. Child, 1 Ves. Sen., 338, 344; Toulmin v. Price, 
5 Ves., 288; Tercese v. Geray, Finch's Rep. 301; 6 Ves. 812; 
16 Ves. 430. 

It is not a rule of statute law ahne that authorizes a re- 
covery of claims on lost evidences of debt — either of lost 
bonds or of lost notes — either against principal and drawer, 
or against surety and endorser: the rule is based on the 
common law ; but the common law, for the protection of the 
party liable, in a case in which a paper may be transferred 
by delivery, required that the party liable thereon should 
not be called upon to pay it until he was adequately protect- 
ed against a second demand for the same debt^ and as it was 
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formerly supposed that only a court of equity could properly 

{provide for this protection, it was ruled that in case of the 
088 of negotiable paper transferable by mere delivery, the 
owner could not maintain an axAion at law. See Edwards on 
Bills, 295. H« might, however, maintain an action at law 
ou a lost bond, because there was no danger of a re-payment 
of the debt. 

To relieve the holder from a chancery suit, the English 
statute was enacted, by which a suit at law might be main- 
tained upon it in certain cases. This statute only provided 
an additional remedy; it did not enlarge the Hght^ or give the 
right. That was created by the original contract. 

The right to demand the jayraent of a note was a right 
subsisting even after the loss or destruction of the note, and 
there being no right without a remedy somewhere, equity 
stepped in and took jurisdiction for the benefit of Doth 
parties, for the benefit of the oivner in decreeing his debt, for 
the benefit of the debtor in requiring indemnity, so that he 
should not be compelled to pay the debt a second time. 

We are here in a court of equity, endeavoring to enforce 
a right. We have rendered, and the other parties have in 
their possession the fullest indemnity. Are we not entitled 
to satisfaction of the debt — to a decree for its payment? 

After somewhat diligent search, I have found no authority 
that says that in any case the obligation of a contract is 
impaired or altered by the loss of the instrument which is its 
evidence. The contract is the same — ^it is equally binding?, 
and all that the parties can require is, that when they fulfill 
it by paying it, they shall not be coiled upon to pay it again: 
and this is done by the indemnity given here. The authority 
from Edwards is express to this point. 

It isn't pretended that the drawer is released by the loss of 
the instrument ; his obligation is admitted to be the same. 
Why, ^Ae?i, is the endorser released? 
The ordy difference is^ the one owes the debt, and contracts 
to pay in the first instance; the other, the endorser, is a 
surety and contracts to pay if the drawer does not, and due 
notice is given him. 

Does the obligation of this contract rest upon the continued 
existence of the paper — will its loss destroy it ? By no means. 
The court will perceive that the contract of the drawer and 
the contract of the endorser, is one thing, and the paper which 
is the evidence of the contract, is another and different thing, 
and as easily distinguishable in the case of the endorser as of 
the drawer ; if the endorser can get rid of his obligation, as 
conditional surety, because the paper is lost, the drawer will 
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have the like reason to rid himself of the original ohligation. 
To put tJie endorser and the drawer on the same footing j it is 
only necessary that the condition which forces the responsi- 
bility on the endorser should he complied with. 

That has heen done here. The drawer has not paid — the 
endorser has been notified-^the note has heen protested — the 
endorser then stands now just as the drawer, so far as the 
owner is concerned. 

But I will not argue on the reason of the case any further. 
The authorities I have cited, it seems to me, clearly support 
this position— >and I respectfully ask the court for a decree. 

Hounson replied — 

Upon the facts stated as allegations in the hill, and proved 
in the depositions, I do not think the plaintiffs are entitled 
to a decree against Kent, Paine & Co., the endorser* requiring 
them to endorse a new note, or pay the amount of the note 
alleged to he lost. 

The English decisions as far as I have heen ahle to examine 
them, have never gone to the extent of giving such relief as 
agai nst an endorser. See Walmsley v. Childs, 1 Vesey, 344, 
345. Glynn v. Bank Eng. ; 2 Vesey, 38. 

Tliey give such relief against the maker of the note, or 
agai nst the acceptor of a draft, because they are at all events 
and finally liable, but the endorser stands on a different 
footing. His contract is special and collateral, and in order 
to make him liable, the note he has endorsed nxust be presented 
on the day when, and at the place where, payable, and if not 

faid bv the maker, upon notice to the endorser, he is liable, 
t would be going very far to make an endorser liable on a 
new note, for the loss is always the result of more or less 
carelessness on the part of the holder or his agents, and it is 
just as equitable that the endorser should be discharged on a 
lost note as on a note which the holder, by oversight, fails to 
present on the day and at the place for payment 

As to the written agreement, (a copy of which is filed with 
the bill,) it does not help the plaintiff as against the endor- 
sers, K. P. & Co. They only agreed to indemnify Chiles, and 
this they did fully, for the plaintiff admits that Chiles is 
discharged. 

There is an English statute, 9 and 10,William III, IT, which 
is the foundation of the relief given generally in England, 
and it is remarkable that this statute confines the relief to 
the case of the drawer or maker. 

It is evident that these cases of lost notes stand on a pecu- 
liar footing, because the court, even in giving.relief, as agftinst 
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the ma^, always requires that full indemnity shall be given 
him, and that the plaintiff shall pay the costs. See Burrows 
V. Goodhue, 1 Iowa Rep. 48. 

The question is one which, I presume, will regularly arise 
on a demurrer to the bill. 

Wm, H. Lyons, for plaintiff, rejoined — 

I insist that we are entitled to a decree in this case, upon 
two grounds. 

1st. That although the note was given by Hartwell, and 
endorsed Kent, Paine & Co., yet to all intents and purposes, 
it was Kent, Paine & Co.'s note, and they expected to pay it, 
and had assetts to pay it. Hartwell & Co. were indebted to 
Burton in the sum of fifteen hundred dollars, and Hartwell 
undertook to sell out the stock of goods. Chiles, the other 

fartner, obtains an injunction to stop the sales. When Kent, 
*aine & Co. come forward and enter into an agreement to 
protect Chiles against any lif^bility on account of the part- 
nership, and particularly on account of Burton's claim, and 
stipulate that they shall have a lien on all of the property of 
Hartwell, and of the firm of Hartwell & Co., for all the debts 
for which they are liable^ or may become liable^ under that 
agreement : and Hartwell grants and agrees accordingly. In 
other words, he mortgages all the property of the firm, and 
of himself, to Kent, Paine & Co., and that mortgage is 
signed by all the parties. See Exhibit No. 1, filed with the 
bill. In this position of affairs, while Burton has a right to 
require payment at once of Kent, Paine & Co., he is persuaded 
to take a note at six months, endorsed by Kent, Paine & Co., 
for the balance : thus continuing their liability, and having 
a mortgage to secure them for all debts for which they were 
or might become liable, under that agreement. Surely, this 
was covered by the terms of the mortgage, and how could 
they expect Hartwell to pay it unless they should give him 
the money to pay it, or allow him to take the money from 
the property conveyed to them. Hartwell had failed, (as is 
proved in the case,) and had conveyed every particle of prop- 
erty to them, for their protection. Certainly, then, this note 
was given for their accommodation, because they were liable 
to pay the amount before the note was taken, and they only- 
gained more time to settle it. They stand, then, in the posi- 
tion a drawer of a bill of exchange when he knew the drawee 
could not pay and had no funds of the drawer with which to 
pay. In such a case, the drawer is ^nmanVy responsible. 
See Hopkink vs. Page, 2 Brock, p. 20, Byles on Bills, p. 
363, and the notes. 
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2d. Even if Kent, Paine & Co. should be considered, as 
mere ordinary endorsers, I still insist that we are entitled to 
a decree against them for the amount of the note. Their 
contract was, in that view, to pay the note if Hartwell did 
not pay it, and due notice was given them of the dishonor. 
That contract could not be altered or destroyed by the mere 
loss of the note: the note was the mere evidence of the con- 
tract, and they cannot claim to be discharged from the contract 
by the loss of that piece of evidencCy when they admit the 
execution of the note, and it is also proved by the exhibits 
and the depositions. The deposition of Connell proves that 
the note was lost in the street, on a rainy day, and the fair 
presumption is that it was destroyed by the pain, as it has 
never been heard of since. 

It is laid down in all the books I have been able to examine, 
that equity will direct the payment of the amount of the 
note, where it has been lost or destroyed, provided payment 
of the note was demanded and notice of the dishonor given 
to the endorses, and indemnity tendered or given, to protect 
the endorser against the lost note, if it should be in the hands 
of a bona fide holder. And the reason given by the courts 
for not allowing an ^'action" at Common Law is that the 
Court of Law cannot judge of the sufficiency of the indem- 
nity and that equity is the proper form. See the opinion of 
Lord Tenterden in Hansford vs. Robinson, 7 B. & C., p. 95, 
and Bevon vs. Hill, 2 Comp. 381. All of the decisions and 
opinions in such cases at Common Law, either in express 
language, or by the course of reasoning, admit that the maker 
and endorser are liable in equity, where indemnity can be 
required for them. In this case, as soon as the note was lost 
or destroyed, advertisement was made in the newspapers, 
notice was given at the banks, and to the maker and endor- 
sers an indemnity offered them and given, and now in the 
potsession of the endorsers, and a new note was requested, 
and Mr. Kent even promised to endorse a new note, (see the 
depositions of Chenery and myself,) and when it was found 
that Mr. Hartwell would not execute a new note (in conse- 
quence of some difficulty with Chiles,) then this suit was 
brought, asking for a discovery at which bank the note was 
payable, and Hartwell refusing to answer, and Mr. Kent 
pleading ignorance, the note was protested at both banks, 
the proof showing that it was payable at one of them, and 
payment was demanded of Hartwell in person, another bond 
tendered to him, to the endorsers, and notice of all these 
demands for payment and non-payment, &c., served on the 
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endorsers, and the protests made out (see protests, &c., by 
Mr. Nunnally, filed Nov. 30, 1858). 

All possible precautions have been taken, and the endor- 
sers have had full and proper notice that the plaintiff looked 
to them for payment, and they have had every opportunity 
to protect themselves in any settlement with Hartwell. Kent, 
Paine & Co., are now relieved from any responsibility to any 
one else on the lost note, even if in the hands of a bona fide 
holder, because the note was not presented by anybody else 
for payment, and they are, therefore, as to such holder (if 
there should be one,) discharged. They cannot be sued or 
compelled to pay by anybody else. 

The court will find it expressly stated in Story's Equity, 
vol. , p. 103, 105, that equity will give relief upon the loss 
being proved and indemnity given. See Byles on Bills, p. 
446, where it is said that if a bill is lost or destroyed, pay- 
ment must, nevertheless, be made, and notice of dishonor 
given, and also Smith vs. Bockwell, 2 Hill, p. 482, 484. 
See Story on Notes, § 446, where it says that relief will be 
granted against any antecedent party by a Court of Equity. 
Story on Notes, § 348; Chitty on Bills, p. 288-89, 297, 389; 
2 Rofeinson's Practice, new ed: p. 2?0; 15 Ohio Reports, p. 
2' 2; Chewning vs. Singleton, 2 Hill ch. p. 371. 

Mr. Howison refers to the statute of 9 abd 10, William III, 
as giving the remedy, and says that we have no such statute 
that the plaintiff js without relief. I think he is. mistaken. 
That statute only gave additional relief to what the Chan- 
cery Court already possessed, and by examination of the 
case^ cited already, the court will find that relief has been 
given in (Xur sister states, where there was no such statute,' 
and relief was given because it was in accordance with the 
prinei]f)le's of equity, and the authority of all the leading 
writers^ Chitty, Story and Byles all give directions how to 
protest a lost note, in order to bind tne endorsers, without 
regard to that statute. And Mr. Chiity, p. 295, 296, speaks 
of the remedy in equity as being. separate and distinct from 
that afforded by the statute. 

In some of the courts of the United States, relief is granted 
at Common La%o. In Fales, &c., v. Russell &c., 16th Pick*- 
ering, p. 315, it was decided that a recovery might be had 
for a negotiable note, "endorsed in blank," and lost before 
it became due, the court requiring indemnity. 

I ask for a decree against Hartwell and Kent, Paine & Co. 
Indemnity has been for large amounts, and the bonds seem 
to be satisfactory, but we are willing to give any additional 
indejnnity the court may think proper to require. 
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The following is the decree entered — 

The court doth adjudge, &c., that the defendant, Charles 
Hartwell, maker, and Kent, Paine & Co., endorsers of the 
lost negotiable note, formerly held by the plaintiff, and set 
forth in his bill, do pay to the plaintiff the sum of eight 
hundred and two dollars, and seventy one cents, being the 
amount of said protest charges, with legal interest from the 
13th May, 1858, till paid, it appearing that bonds of indem- 
nity, with security, have been delivered to the defendants, to 
the sufficieacy of which the defendants have taken no excep- 
tions ; and with the consent of the parties, by counsel, the 
court doth order that the plaintiff pay to the defendants 
their costs, deducting therefrom |2 2&, the fee for taking the 
depositionjs. 



FRAUDULENT CONVEYANCES. 

Enders^ export ei aU. v. Glenn et alt. 

What 18 not a fraudulent conveyance for the benefit of creditors. 

On the 16th of January, 1852, Thomas J. Glenn and Ed- 
win P. Crenshaw, partners under the firm of Thos. J.. Glenn 
& Co., made a deed to William Bootwright and William F. 
Waldrop, trustees, containing the following provisions: 

That " whereas the said Thomas J. Glenn & Co. are large- 
ly indebted, but have sufficient property to pay their debts, 
if time be given to administer the same judiciously; and 
they are desirous of paying the said debts in full : Now, 
therefore, Glenn & Crenshaw, have given, granted, bar- 
gained, sold, assigned and transferred, and do by these pres- 
ents give, giant, bargain, sell, assign, transfer and convey, 
with general warranty, unto the said William Bootwright 
and William F. Waldrop, all the property, claims and debts 
mentioned in a schedule annexed to the deed, each Of ftaid 
partners conveying and warranting separately his separate 
property. 

*' To have and to hold the same to the said William Boot- 
wright and William F. Waldrop, their h^irs and as&ii'gns 
forever. 

*'Upon this special trust and confidence, nevertheleiw, 
til at the said William Bootwright and William F. Waldrop, 
their heirs^ executors^ administrators and assigns^ shall per- 
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mit the said Thomas J. Glenn and Edwin P. Crenshaw to 
remain in possession of their separate property, and to take 
the issues and profits thereof until the said William Boot- 
wright and William F. Waldrop shall be required to sell 
the same in the manner hereinafter mentioned. And that 
they, the said William Bootwright and William F. Waldrop, 
shall take possession of the partnership property, and pro- 
ceed to collect the debts due or accruing to Thomas J. Glenn 
& Co., and shall administer the same in the following man- 
ner : — 

** They shall operate the steam saw mill in all respects as 
Thomas J. Glenn & Co. might do, but for this deed ; and for 
this purpose, they shall have power to appoint and compen- 
sate agents, to make purchases, to contract debts, payable 
out of the trust fund, to retain and use such of the trust pro- 
perty as may be necessary, and do all other things deemed 
by them necessary for ' the successful operation of the said 
mill. They shall sell the lumber sawed by the said mill, 
and all lumber and other property not necessary for the ope- 
ration of the said mill, now on hand, and shall collect the 
proceeds thereof, which, together with the collections made 
of debts due to Thomas J. Glenn & Co., they shall apply in 
the following manner : 

"Ist. They shall pay the expenses of efxecuting this trust, 
including the cost of drawing and recording this deed, and 
such commissions for themselves as the law allows to trus- 
tees. 

" 2d. They shall pay the debts mentioned in the schedule, 
principal, interest, and costs of protests, observing the pri- 
orities indicated by the classification therein, paying the first 
class first, and so on ; but among debts of the same class, 
the payments shall be pro rata. They shall publish notice 
of the first dividend; and should any claims bo presented, at 
or Hfore the making of such dividend,' not embraced in the 
Bcheaule, they shall pay the same, if duly proved, giving to 
the holders thereof such priorities as the said holders are en- 
titled to by the schedule, on account of other claims men- 
tioned therein ; and if the said holders be not mentioned 
therein, placing them in the last class. They shall pay no 
claims contested by the said Thomas J. Glenn & Co. until 
they are recovered at law, when they shall be embraced by 
the provisions hereinbefoi«3 made. 

" 3rd. After payment of all said d.ebts, should there be 
any surplus, they shall pay the same to Thomas J. Glenn 
&Co. 

<<The said trustees, shall continue their aforesaid operations 
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for three years from the date hereof, and so much longer as 
they shall be permitted to do so ; hut if, at the end of two 
years, a majority in value of the creditors, endorsers and se- 
curities mentioned in the schedule shall require it, and if at, 
the end oi three years any of them shall request the said 
trustees, they shall Fell the partnership property mentioned 
in the schedule, or so much thereof as may be necessary; and 
if the whole of said partnership property be insufficient, 
they shall sell the individual property of the said Thomas J. 
Glenn and Edwin P. Crenshaw, or so much thereof as may 
be necessary, making such saljs of individual property, if 
the whole be not required, as far as may be proportionate to 
the balance due from each of the said parners of the firm. 
The said sales shall be at public auction, to the highest bid- 
der, for cash, after reasonable notice in two or more newspa- 
pers, in the city of Richmond, of the time and place of sale. 
The proceeds of such sale shall be applied in the manner 
hereinbefore directed. Should the debts of the said Thomas 
J. Glenn & Co. be satisfied at the end of three years from 
date hereof, then this deed shall be void ; otherwise, it shall 
remain in full force. 

The planing machines and saws mentioned in the schedule, 
with their appurtenances, shall be retained by the said trus- 
tees, and operated .in like manner with the steam saw mill, 
and the proceeds of said operations shall be applied in the 
manner hereinbefore directed. 

If any creditor of the said Thomas J. Glenn & Co. shall 
sne them, the said creditor shall lose all the advantages of 
this deed, and be considered as not embraced thereby, unless 
such suit be necessary to eBtablish the validity of such credi- 
tor's claims, in consequence of its being disputed by the said 
Thomas J. Glenn & Co. : in which case, if such creditor 
shall recover, he shall be considered as provided for in the 
deed in the manner hereinbefore directed; but this provision 
shall not prevent any endorser or security of the said Thos. 
J. Glenn & Co. from recovering under this deed any dividend 
to which he would otherwise be entitled by reason of money 
paid on account. of such endorsation or securityship." 

The trustees in this deed refused to execute the trust, and 
in FeVy 1852, Edwin P. Crenshaw, one of the grantors, and 
A. V. Crenshaw and other creditors secured in the deed, filed 
their bill in the Circuit Court of Richmond city, stating that 
the trustees had refused to act, and asking the court to ap- 
point a receiver to take charge of the trust property and sell 
the same, and pay the debts secured by the deed. In De- 
cember, 1852, the plaintiffs having obtained judgments 
10 
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against Thomas J. Glenn & Co., filed their bill, charging 
that the deed of January 16th, 1852, was fraudulent, and 
asking the court to vacate and remove the same out of the 
way of the executions of their judgments. The principal 
defendants answered, denying that the deed was fraudulent 
in law or fact. No evidence was taken on either side, and 
on the Slst of January, 1854, this cause coming on to be 
heard, by consent, together with the suit al)ove mentioned of 
Crenshaw, &c., v. Glenn, &c., asking for a receiver and sale, 
the court being of opinion that the deed of 16th January, 
1852, was not made with intent to delay, hinder or defraud 
creditors, but was ihtended to protect their interests, and was 
judiciously drawn to efiect this purpose j pronounced a decree 
dismissing with costs the bill of the plaintiffs, Enders' ex'rs 
et als.; and directing the receiver of the court to carry out 
the provisions of the said deed, so far as they are now attain- 
able, by a sale of the property conveyed, and the disburse- 
ment of the proceeds of such sale, and of the funds heretofore 
collected by him, in accordance with the provisions of the 
deed. 

^The plaintiffs, Enders' ex*ors et als., appealed from so 
much of said decree as "dismissed their biil and directed 
the disbursement of the trust fund, in accordance with the 
provisions of the aforesaid deed." 

Steger, Andrew Johnston and Myers, for appellants. 

The deed executed on the 16th of January, 1852, by Glenn 
& Crenshaw, shows upon its face that it was made with the 
intent to hinder and delay, and (if necessary for the accom- 
plishment of the grantor's object) to defraud their creditors; 
and the fact is further proved by the answers of the defen- 
dants themselves. 

1. The deed recites that the grantors are largely indebted, 
but have sufficient property to pay their debts, if time be 
given for the judicious administration of th .same. It seems 
that their creditors were not disposed to give this time ; and 
this recital proves, that to secure this time (delay) was, at 
least, one>of the prime objects of the deed. 

2. The deed withdraws the whole of the social and indi- 
vidual property of the grantors from the reach of their cred- 
itors, iind places it in the hands of trustees selected by them- 
selves, with peremptory instructions from the grantors how 
to manage the same most judiciously for their creditors, and 
eontains a positive prohibition to their creditors from enforc- 
ing the payment of their debts by suits, upon pain of forfeit- 
ing all benefits to be derived from the deed. These provi- 



1859.] FRAUDULBNT CONVEYANCES. 147 

Bions prove that the interest of the grantors was to hinder 
their creditors in the collection of their debts, until they had 
secured the time (delay) which they deemed necessary for the 
judicious administration of the property. 

3. The deed provides that the trustees shall operate the 
steam saw mill, the Dlaning machines and saws, in all re- 
spects, as the said Thomas J. Glenn & Co. might do, but for 
the deed, ^or three years from the date of the deed, and so 
much longer as they maybe permitted to do so, unless at the 
end of two years a majority in value of the creditors should 
require a sale ; and for this purpose, they are invested with 
power and authority to appoint and compensate agents, to 
make purchases, contract debts, payable out of the trust 
fund, to retain and use such of the trust property as may be 
necessary for the same. 

Thes(9 provisions prove that the grantors, embarrassed to 
insolvency, and unable themselves longer to carry on their 
business, intended and determined still to withhold their 
property from their creditors, and in spite of them to devote 
it to test tho success of their business, which it eeems they 
still believed would prove profitable, notwithstanding it had 
theretofore proved disastrous to them. In a word, they prove 
beyond the shadow of a doubt, that the grantors, instead of 
consulting with their creditors as to the course that would be 
most beneficial to them, assumed to themselves the province 
of deciding what would be most beneficial to their creditors, 
and determined to devote their whole property, first to test 
the success of a new and hitherto disastrous speculation. 
And this was first to be done, even though every dollar of 
the trust fund was sunk by it. If the speculation should 
prove profitable, it would enure to the benefit of the credi- 
tors, of course, as well as to the benefit of the grantors, but 
if it should prove disastrous, it would be at the expense of 
the creditors. There can be no doubt, therefore, that the 
grantors, by these provisions, intended to deprive (defraud) 
their creditors of their property altogether, if it was "neces- 
sary to do so, in order to carry on their business. They re- 
solved that their business should be carried on at all hazards, 
and they determined that their creditors should ha^^e none of 
their property, until their business had bieen carried on for a 
time, sufficient, in their judgment, to test whether it would 
be profitable or not; and then only so much as might not 
have been lost in carrying it on. 

4. The deed expressly stipulates that the grantors shall re- 
tain the whole of their individual property for two years cer- 
tainly, and most probably much longer, and take the rents, 
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issues and profits thereof, to their own use. These provi- 
sions clearly show that the object of the grantors in this deed 
was not an honest and entire dedication of their property for 
the benefit of their creditors ; but that their first and chief 
object was to carry on their business, in spite of their credi- 
tors — believing, no doubt, that its future success would be 
great, and their creditors, as well as themselves, would be 
benefitted by such a course. 

Tlifeir second object was to secure to themselves the en- 
joyments of their individual property, while the success of 
their partnership was thus being tested. 

Their third and last object was to pay off their debts, pro- 
vided their business succeeded, or there was anything to pay 
them with. 

That these were the objects intended to be secured b/ this 
deed, and the rank and order in which they were arranged 
in the minds of the grantors^ no rational mind can doubt^ 
after an examination of the deed. 

Indeed the grantors in their answers virtually admit that 
these were their objects, and seek to justify them by an ap- 
peal to their ^' convictions" that such a disposition of their 
property was the best that could have been made for their 
creditors, corroborated, as they insist, by the actual results 
of the sales, which have been made of the property. 

The protection of the rights of creditors, says Judge Story, 
must be a fundamental policy of all enlightened nations. — 1 
St. Eq. p. 342, § 350. Consistently with this wise policy, it 
cannot be permitted that a debtor should be invested loith the 
right to determine what disposition of his property will be 
best for his creditor. It cannot be tolerated that he shall 
lock up his property from his creditors, simply because he 
honestly thinks that it would be unwise and prejudicial to 
them to sell at once. Still less can it be tolerated that a 
debtor, by the intervention of trustees, for the benefit of his 
creditors, shall lock up his property from his creditors, but 
have the right to embark in hazardous speculations, simply 
because he may happen to believe that such speculations 
would extricate him from debt In a word, the doctrine con- 
tended for by the grantors in this deed and established by the 
decree complained of, is, that a debtor has the right to keep 
his creditors at bay, until he can make such disposition of his 
property as he may think most judicious for them, until he 
has cleared his wood-land farm, and hewed, and sawed, and 
planed, and sold all the timber. Honesty of motive is, ac- 
cording to this doctrine, the only test of the validity of such 
a transaction; the only restriction upon the rights of thie 



1859.] FRAUDULENT CONVEYANCES. 149 

^ debtor, and the debtor's declaration of the character of his 
motives must be taken as conclusive. 

Such a doctrine is utterly destructive of the rights of cred- 
itors ; and if it were sanctioned, it would eflfectually prevent 
the collection of debts, by authorising and inviting debtors 
(instead of paying their debts,) to embark their property in 
the wildest speculations. When pressed for payment of their 
debts, and prevented by creditors from conducting business 
in their own namc5, and under their own management and 
direction, unfortunate debtors have but to resort to this sov- 
ereign panacea, a deed of trust, and they can effectually si- 
lence their creditors, and secure to themselves the undis- 
turbed prosecution of their business. Trustees, selected by 
the debtors, and vested with unlimited authority to appoint 
and compensate agents, would not hesitate long in the selec- 
tion of their agents, or be very parsimonious with regard to 
their compensation. Deeds of trust, by this doctrine, would 
be found the readiest protection of debtors and prevention of 
the collection of debts. 

This deed is void by the letter and spirit of the statute of 
frauds. 

The provision requiring the trustees to carry on the busi- 
ness, and authorising them to exhaust the trust fund to ac- 
complish that object, is wholly inconsistent with and destruc- 
tive of, the avowed object of the deed — to secure creditors. 
It imposes upon the creditors the unjust, onerous and haz- 
ardous burden of carrying or, by agents not selected by 
themselves, a new and untried business. It confers upon the 
trustees the power to charge indefinitely the trust fund with 
future debts, to the exclusion of those intended to be secured 
by the deed, and forces upon them a course of action which 
necessarily must hazard the trust subject, if it do not utterly 
consume it. 

In these respects, the deed is unqualifiedly condemned as 
fraudulent and void, by the following authorities: Lang y, 
Lee, 3 Rand. 410 ; Sheppard v. Turpin^ 3 Grat. 373; Spence 
Y. Bag well J 6 Grat. 444; Sodley v. Ooodrickj T Howard's U. 
S. Rep. 276 ; Arthur v. Commercial & B. B. Bank o^ Vicka- 
burg, 9 Smedes and Mar., 394 ; Farmers Bank v. Vouglass, 
11 Smedes and Mar., 469 ; Owen v. Body, 5 Ad. & El. 28 ; 
31 Eng. C. L. R. 254 ; and Hyshp v. Clarke, 14 Johns., 458; 
Ward V. IVotter, 3 Mon. 1. 

The deed also reserves to the grantors the positive benefit 
of retaining their individual property for two years certainly, 
and the contingent benefit of the speculation forced upon 
their creditors, while it forbids their creditors from molesting 
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them in the enjoyment of their private property, upon pain 
of forfeiting all rights under the deed. In this respect, it is 
condemned by reason and common honesty. 

M(yr8ony Augmt & Randolph^ iov appellees.* 
The decree of the court below was affirmed by a divided 
court. 

*We have not been able to procure the arguments of the appellees. 



PARTNERSHIP TRANSACTIONS. 

Samuel Livingston, surviving partner of S, ^ P, Livingston, v. The Pittsburgh and 
Steubenville Railroad Company, 

Where one of two partners subscribes, in the name of the firm, to the stock of 
a Railroad Company, if the other partner has knowledge of the subscription 
and of the payments thereon, and does not dissent, it is strong evidence of as- 
sent, which, if once given, thither before or after the subscription, ratifies it 
forever. 

In the case of a conditional subscription, evidence tending to show a waiver of 
the condition and a recognition of the subscription as absolute, is competent 
and relevant, and is properly to be submitted to the jury. 

Error to District Court of AUeghany County. 

This was an action of assumpsit, brought by the Pittsburgh 
and Steubenville Railroad Company against Samuel Living- 
ston, as the surviving partner of the firm of Samuel & Peter 
Livingston. 

The charge of the Court below, (Williams, A. J.,) states 
all the important facts and points of the case. It was as fol- 
lows: — 

"This is an action to recover the instalment* duo and un- 
paid on one hundred and forty shares of stock alleged to 
have been subscribed to the capital stock of the Pittsburgh 
and Steubenville Eailroad Company by the late firm of S. & 
P. Livingston, together with the penalty of one per cent, 
per month from the time the said instalments respectively 
became due and payable. 

By an Act of Assembly approved 24th day of March, 1849, 
entitled ah act to incorporate the Pittsburgh and Steuben- 
ville Railroad Company, Samuel Livingston and others were 
appointed " Commissioners to open books^ receive subscrip- 
tions, and organize a Company by the name, style and title 
of ' the Pittsburgh and Steubenville Railroad Company,' " 
with power to construct a railroad commencing "on the Mo- 
nongahela river, near Pittsburgh, and running in the direc- 
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tion of Steubenville, on the Ohio river, to a point on the Vir- 
ginia State line," subject to all the provisions and restrictions 
of an act regulating railroad companies, approved the 19th 
day of Feb'y, 1849. The capital stock of said Company to 
consist of sixteen thousand shares, with the privilege of in- 
creasing the same to an amount sufficient to carry oUt the 
true intent and meaning of the act 

It appears from the return of the commissioners, bearing 
date the 18th of July^ 1851, and signed by Samuel Living- 
ston, among others, that books were regularly opened for the 
purpose of receiving subscriptions, and that more than ten 
per cent, on the capital stock of said Company, viz: two 
thousand two hundred and sixty-three shares were subscribed, 
and the sum of five dollars for each and every share so sub- 
scribed paid in by the persons subscribing therefor, among 
whom S. & P. Livingston are returned as having: subscribed 
one hundred and forty shares. 

Letters Patent, bearing date the 22d day of July, 1851, 
were issued to the subscribers of said stock, constituting them 
a body politic and corporate in deed and in law, under the 
name of the ''Pittsburgh And Steubenville Railroad Com- 
pany." The stockholders met on the 21st of August, 1851, 
and elected a President and twelve Directors. The first 
meeting of the Board of Directors took place on the 28th of 
August, 1851. Sa nuel Livingston, the defendant in this 
case, was elected one of the Directors, and was present when 
the Board first met and organized. And as the minutes of 
the Company show, he was re-elected from year to year, and 
continued to attend the meetings of the Board, and to act as 
a Director, until March, 1856. 

Peter Livingston died in September, 1855, and this action 
is brought against Samuel Livingston, as surviving partner 
of the firm of S. & P. Livingston. In addition to the fact 
that Samuel Livingston was elected and continued to act as 
a Director of the Company for a period of more than four 
years, the plaintiff's counsel contend that the tally list, 
proxies, books of the Company, and the parol evidence given 
in this case, show that both Samuel and Peter Livingston 
wer^ present at the first meeting of the stockholders, and 
that they voted one hundred and forty shares of stock, stand- 
ing on the books of the Company, in the name of their firm, 
and that they paid the first instalment of seven hundred dol- 
lars thereon, and a portion of the second, and that both 
Samuel and Peter, down to the period of the death of the 
latter, repeatedly, bj' their acts and declarations, recognized 
the fact that they were subscribers .for one hundred and forty 
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shares of the stock of the Company, and that in consequence 
of their said acts and declarations as shown by the evidence, 
the defendant is estopped from denying his liability as a sur- 
viving member of the firm of S. & P. Livingston, for the 
stock in question. 

The defendant denies that he and his deceased brother ever 
made an absolute subsaription to the stock of the Company. 
He alleges that the subscription was conditional, and that 
he is not liable therefor, because the conditions on which the 
subscription was made, have not been fulfilled' or complied 
with. The subscription alleged to have been made by S. & 
P. Livingston, and given in evidence by the defendant, is as 
follows : 

^^ We, the undersigned,, agree to pay to the Trearurer of 
the Pittsburgh and Steubenville Eailroad Company, the sums 
set; opposite our respective names, to the stock of said Com- 
pany; provided that nojsubscription shall be considered as 
due and valid until the sum of two hundred thousand dollars 
shall have been- bona fide subscribed on the books of the 
Company, avd provided the road goes tvithin half a mile of 
Florencer (Signed,) S. & P. Livingston, 140 shares, $7000. 
The last proviso is not in the body of the subscription, but is 
written along the margin of the subscription book, and is 
proved by the testimony of two witnesses to have been writ- 
ten before the subscription of S. & P. Livingston -was made. 
The testimony of these witnesses is not contradicted or im- 
peached. The jury will determine from the evidence whether 
the marginal proviso was written before or after the subscrip- 
tion was made. 

If the jury are satisfied that it was written before the sub- 
scription was made, two questions will then arise in regard 
to the subscription^ — 

1. Has the first proviso or condition been fulfilled or com- 
plied with, as alleged by the plaintiff? 

This is a question of fact for the determination of the jury. 
I cannot instruct the jury that there is no evidence that two 
hundred thousand dollars have been bona fide subscribed on 
the books of the Company. The jury will determine the fact 
for themselves from the evidence. If they are satisfied that 
that amount of stock has been subscribed in good faith, thea 
so far as respects this proviso, the subscription is valid and 
binding on the defendant, and the plaintiff may recover; 
but if the evidence does not satisfy the jury that the sum of 
two hundred thousand dollars has been subscribed in good 
faith to the stock of the Company, then the subscription 
would not be binding, and the plaintiff would not be enti- 
tled to recover. 
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2. Has the second proviso or condition been coiliplied with 
or waived by the defendant? 

It is admitted that this proviso has not been complied 
with, but it might be waived by the parties making the sub- 
scription. Have they waived compliance with or a perform- 
ance of this condition? Waiver of a condition may be shown 
by evidence of an express agreement to waive its perform- 
ance, or it may be shown by the acts of the parties amount- 
ing to an express waiver, and which would estop them from 
denying it, by acts which cannot be accounted for or explain- 
ed on any other hypothesis than that pf a waiver. WherCy 
for instance, there is a provision in a mortgage that the prin- 
cipal debt shall become due and payable if the interest is not 
paid as the instalments become due, or within a certain time 
thereafter^ and there is a failure to pay the interest within 
the time specified, its subsequent receipt by the mortgagee 
would amount to a waiver of the provision, and estop him 
from afterwarfis proceeding to collect the mortgage debt, be- 
cause the interest was paid within the time provided. The 
receipt of the interest, without objection, would be tanta- 
mouat to an express waiver of the provisions. And so as 
respects the condition on which the subscription in this case 
was made; if the defendant and his deceased brother, ex- 
pressly agreed to the route by which the road, instead of 
being located within half a mile, was laid out between three 
and four miles from the town of Florence, that would be a 
waiver of the condition. Or if after the adoption of that 
route, and notice thereof, they continue to act as stockholders 
of the company, and to assert their rights as such in regpect 
to the stock in controversy, they must be regarded as having 
waived the condition on which the subscription was made, 
and the defendant would be stopped from denying his liabil- 
ity therefor. The- Jury will determine from the evidence 
whether the defendant and his brother, did or did not agree 
to the route adopted by the Company, in May 1842 ; or 
whether they continued afterwards, to act as stockholders 
with a full knowledge of the route which had been adopted, 
and did such acts as amount t? a waiver of the condition 
and estop the defendant from denying his liability. 

3d. There can be no recovery against the defendant in this 
case, unless the instalments demanded in this action were 
called in before suit was brought. If the Instalments were 
called in by the Directors before the bringing of this suit, 
then the action may be maintained, though notice thereof may 
not have been given. Were the instalments called in ? The 
defendant contends that they were not, because no amount is 
specified in the resolutions as they appear^on the minutes. 
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I am not prepared to say that the resolutions ordering the 
call of instalments, constituted the only evidence of such call. 
Undoubtedly it is the duty of the Directors to fix the amount 
of the respective instalments, and the time of their payment. 
But this may be shown, as I think, by evidence other than 
the resolutions of Directors, recorded in the minutes of their 
proceedings. The fact of the call, the amount of the instal- 
ment, and the time of its payment may be shown by any 
other evidence, which is sufficient to satisfy the minds of the 
jury that an instalment for a specified amount, payable at a 
specified time, was in fact called in. Public notice in the 
newspapers, published by the Treasurer, under the authority 
of the Directors, would be some evidence of the fact. The 
stock books of the Company in which the number and amount 
of the instalments are set down, would be evidence for the 
consideration of the jury. A payment on account of the in- 
stalment would be some evidence against the party payings 
of an admission that a call had been made and of notice 
thereof. As against a Director of the Company, the jury 
might be disposed to consider it sufficient notice. The first 
part of defendant's sixth (6th) point is affirmed. The latter 
part is refused, for the reasons above given. Unless the in- 
stalments were actually called in by the Directors before the 
bringing of this suit, the plaintiff cannot maintain this ac- 
tion, and in order to make the call valid under the provisions 
of the act, the amount of the instalment, and the time of its 
payment, must have been fixed and designated by the Direc- 
tors. But the minutes are not the only evidence of the fact. 
The jury will determine from all the evidence whether the 
instalments were called in as required by law, before the in- 
stitution of this suit. 

IV. In order to recover the penalty of one per cent, per 
month, notice of the call must have been given as required 
by law. If the calls were properly made, it is not denied 
that due notice thereof was given." 

The jury found for plaintiff for $9,682 77, whereupon de- 
fendant sued out a writ of error. 

* The case was argued Nov. 22, 1858, by Williams & Sproul, 
for plaintiff in error; and by G. P. Hamilton & Craft, 
contra. 

The opinion of the court was delivered by Woodward, J. 

As this was a suit against a surviving partner, it was ne- 
cessary for the plaintiff to prove a joint contract. 

And, inasmuch as the building of the plaintiff's railroad 
was not within the scope of partnership objects and purposes, 
one partner could not make Jiimself the agent of the firm, 
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for the purpose of subscribing to the stock of the Company. 
Hence, it was necessary for the plaintiff to prove not only a 
subscription by one of the partners, but assent thereto by the 
others. 

Assent, however, might be implied from circumstances, 
and the first question that arises is, whether the evidence 
which the learned Judge submitted to the jury was such as a 
jury might reasonably imply from it a subscription by Saml 
with the assent of Peter. 

That Samuel subscribed in the name of the firm for 140 
shares was scarcely contested, and was conclusively proved 
by his report as a Commissioner to the Governor, wherein 
the fact is set forth under his hand and seal. 

The organization of the Company, Samuel's active partici- 
pation therein, the newspaper notices to stockholders, and 
the election of Directors, were acts of public notoriety which 
could scarcely escape the attention of Peter, while the pay- 
ment of instalments out of partnership funds, could only 
have been made without his knowledge, by fraudulent prac- 
tices, and such are not alleged. 

From all thisthe jury might well imply assent, for if Peter 
had knowledge of the subscription and of the payments 
thereon, and did not dissent, it was strong evidence of assent, 
which, if once given, either before or after the subscription, 
ratified it forever. 

The evidence was submitted to the jury in proper terms by 
the Judge. Because it tended to the conclusion sought to be 
established it was competent and relevant, and it having con- 
vinced the jury, the defendant is bound to be satisfied. 

Another ground of defence was, that the subscription was 
conditional. 

But the Court instructed the jury that the plaintiff could 
not recover unless the condition had been complied with or 
waived. There was a prior question whether the condition, 
written on the margin of the book, was there when the sub- 
scription was made, but this also was referred to the jury. 

Of performance of the condition there was no evidence, but 
of the waiver of it the whole history of the case afforded pre- 
sumptions of considerable strength. The evidence that ten- 
ded to affect both brothers with a waiver was fairly submit- 
ted to the jury. 

And so in regard to the calls. They were published in a 
Pittsburgh paper, the Livingstons living in Washington Co., 
and counsel think was necessarily an insufficient Ij^otice of 
the calls. 

But the fact that payments were made under these calls 
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was strongly persuasive of actual notice, especially against a 
firm of two members, one of whom was acting as a Director. 
The law did not require publication in the county where the 
parties resided. Actual notice was found by the jury, and 
the statutory rate of interest followed as a matter of course. 

On all the points stated by counsel the instructions of the 
Court seem to have been prudent and proper, and under them 
the case became one peculiarly for the jury. They have de- 
cided it, and left very little for review in this Court, nothing 
indeed that calls for a reversal of the judgment. 

The judgment is affirmed. — Legal Journal. 



GUARDIAN AND WARD. 
Ckorpenning*8 jSppeal. 

A guardian does not contravene the policy of tlie law which forbids persons 
standing in a fiduciary relation to property from acquiring title to it, where 
he purchases at a sheriff *s sale of it, having no means of the ward's in his 
hands wherewith to pay the judgment or purchase the lands. 

Where a ward on coming of age setUes with his guardian, lie is barred from fur- 
ther claim after six years. 

Appeal, from the Orphans' Court of Somerset county. 

This was a proceeding on the petition of Noah Chorpen- 
ning against Henry Chorpenning, late guardian of parties 
represented by complainant. 

The history of the cas^ is as follows : 

Michael Chorpenning, late of Somerset county, died on the 
I'rth day of May, 1826, leaving a widow, Susanna, And chil- 
dren, Henry, Josiah, Zachariah, Elizabeth, Zedekiah and 
Noah, and seised of a farm situate in Somerset township, in 
the county aforesaid, containing two hundred and twenty 
acres, with the appurtenances. On the iTth day of Decern^ 
ber, 1831, upon the petition of Susanna, widow of said de- 
ceased, Henry Chorpenning, brother of said deceased, was 
appointed guardian of Elizabeth, Zedekiah and Noah, minor 
children under the age of 14 years, of said deceased. On the 
10th of Sept., 1832, said Henry Chorpenning gave bonds in 
the sum of two hundred dollars for each of said wards, and 
was duly commissioned as their guardian, and as such he did, 
on the 2nd January, 1836, file an account, charging himself 
with rents received amounting to the sum of $^1 49, and 
claiming allowances for disbursements amounting to the sum 
of $42 83i, lea^ng a balance in his hands of $28 55i. The 
said Elizabeth was taken to the State of Ohio when she was 
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yet a child^ and has continued to reside there ever since. 
Zedekiah and Noah also removed to Ohio before they became 
of age, and Noah has resided there ever since. Zedekiah re- 
sided in Ohio, until the year 1846, when he enlisted in the 
army of the United States, went to Mexico, and has not been 
heard of since. In the month of November, 1839, Elizabeth 
(then intermarried with Stouch) came from Ohio, and while 
here, Henry Chorpenning paid her ten dollars, purporting 
to be in full satisfaction of her share of the money in said 
Chorpenning's hands, including her share to become due at 
the death of her mother, and also three dollars and sixteen 
cents, in full of her share of the rents, as appears from her 
receipts, and on the 30th of Oct'r, 1843, said guardian paid 
to Noah Chorpenning fourteen dollars, purporting to be in 
full of his share and interest in said estate. 
^ On the 26th Jan'y, 1820, Martin Phillipi instituted an ac- 
tion of debt against John Witt and Conrad Bchultz, admin- 
istrators of the said Michael Chorpenning, dec'd, and on the 
ITth Oct'r, 1829, obtained a judgment therein for $649 77. 
On said judgment the following payments were made, viz : 
3rd April, 1830, $140; 1st April, 1832, $100; 1st April, 
1833, $100 ; and 1st April, 1834, $100. On the 31st of Au- 
gust, 1833, a^^/«• was issued on said judgment, upon which 
J?. /a. the sheriff returned, '* Lands levied, inquisition held, 
and property condemned. Condemnation of property agreed 
to by Henry Chorpenning, guardian." On the 11th Oct'r, 
1833, a writ of Vend. Exp. was issued, which was returned, 
^'writ not executed;" on the 6th December, 1834, sale and 
condemnation set aside, and on the 29th December, 1834, 
another writ of Vend. Exp. was issued, upon which the sheriff 
returned, 2d Feb., 1835, "Property sold to H. Chorpenning 
for. $700." On the 1st of May, 1840, Jonathan Knepper, 
high sheriff of Somerset county, made and acknowledged his 
deed to Henry Chorpenning for the said farm so levied and 
sold as the property of the said Michael Chorpenning, dec'd, 
in the hands of his administrators ; and the said Henry 
Chorpenning and his wife, on the 27th May, 1840^, conveyed 
said farm to his son Simon for the consideration of $2,000. 

On the 28th Feb'y, 1835, the said Henry Chorpenning ob- 
tained a judgment by confession from the administrators of 
said Michael Chorpenning, dec'd, for $152 70, with interest 
from the 14th March, 1834, for what purports to be a pay- 
ment in part of claims held by Wm. Shunk against said 
deceased. 

On the 10th of Nov., 1856, the aforesaid Noah Chorpen- 
ning presented his petition to the Orphans' Court of said 
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county, setting forth some of the foregoing facts, and praying 
the court that the said Henry Chorpenning be ordered to file 
a more full account of the trust confided to him and of the 
moneys received by him belonging to his said wards, which 
petition was granted and order issued thereupon ; said Chor- 
penning filed an answer to which it was excepted, that he 
did not charge himself as guardian, with the rents, issues 
and profits of the said farm, and therefore the said court 
ordered him to file an account in the Register's Office, which 
he did on the 27th Nov. 1857, to which account exceptions 
were again taken, that he did not charge himself with the 
share of the rents, &c., due to his said wards, nor with their 
share of the proceeds of his sale to his son Simon, after pay- 
ment of debts. 

Upon hearing the exceptions, the court appointed an auditor 
to state an account, and report the facts. 

At the several hearings of the parties by their counsel, 
before the auditor, it was contended on the part of the said 
heirs, that said Henry Chorpenning having purchased the 
lands owned in part by his wards by descent from their 
father, was bound to account to them, not only for the rents, 
issues and profits thereof while the same was in his posses- 
sion, but also for their share of the nett money raised by the 
sale to his son Simon, he having bought 'said farm while he 
stood in the relation of guardian to the said Elizabeth^ Zed- 
ekiah and Noah. To this it was answered on the part of the 
said respondent, that the said Elizabeth^ Zedekiah and Noah 
were barred from recovering anything. 1st. Because they 
had instituted an action of ejectment for said land in the 
Common Pleas of said county and failed to recover. 2. 
Because they have given their receipts in full for all moneys 
due them from ihe estate of their father in the hands of said 
Chorpenning; and 3d. Because Henry Chorpenning not 
being a party to the sale of said land, ahd it being a judicial 
sale, he was free and clear to buy as any other person, 
although he was guardian at the time. 

These propositions of respondents' counsel the auditor 

negatived^ and stated an account showing a liability of H. 

Chorpenning to each of his wards of $4:7& 95. The courfc 

refused to confirm the report, but amended it as follows : 

"Due Zedekiah the sum of |27 32 

" EKzabeth " 13 13 

" Noah " 16 22 

At Ihe death of the widow, Zedekiah, Elizabeth and Noah 

Chorpenning' will be entitled each to the one-sixth of the 

|44 03 secured to widow during her life." 
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The complainants appealed to the Supreme Court 

Forward and Gaither for appellants cited 2 Kent 229. 
marg. 9, page 241 — Keech vs. Sanford, (select cases,) 6 Vez. 
625—8 Vez. 337—2 Johns Ch. R. 252—10 Vez. 381, 2 
Whar. 63, 7 W. 472— Act of 24th Feb'y 1834, sec. 35 and 
36, and Act of 29th March, 1832, sec. 32. 

W, J, Boer for appellee, admitting the correctness of the 
elementary principles cited by appellants' counsel, still main- 
tained that the guardian had discharged every duty incum- 
bent upon him and was therefore not further accdunt^ible. 

The opinion of the court was delivered Nov. 29th, 1348, at 
Pittsburg, by 

Thompson J. 

The doctrine that a party will not be allowed to purchase 
and hold property for his own use and benefit, when he stands 
in a fiduciary relation to it, if contested by the party entitled 
as cestui qtie trust, is indisputable, and the rule is inflexible, 
without regard to the consideration paid, or the honesty of 
intent. Public policy requires this, not only as a shield to 
the parties represented, but as a guard against temptation ou 
the part of representative. The relation, however, must be 
one in which knowledge, by reason of the confidence reposed, 
might be acquired, or power exists to affect injuriously the 
interests of cestui que trusts, or advance that of the trustee. 
The reason of the law is its life, and unlsss some advantage 
might be gained by reason of the relation-the principle does 
not apply. The doctrine on this subject was elaborately 
discussed by this court in the case of Beeson vs. Beeson, 9 
Barr, 279, and held as stated above, and in many cases be- 
fore and since. 

The material inquiry here is, whether the case of the ap- 
pellee is within this rule. He was guardian of three of the 
heirs when he purchased the land in 1835. He had in his 
hands no means of theirs wherewith to pay off the judgment 
or purchase for them, and none in expectancy. The sale was 
made by the sheriff on a judgment obtained against the ad- 
ministrators, and although, to save costs- he waived inquisi- 
tion, yet, so far as the disposition of the property was con- 
cerned, the law divested him of the control of it, and devoted 
it to a purpose with which, as guardian, he was in no way 
connected, namely, to the payment of the debts of the intes- 
tate. It is not easy to see, in this situation of affairs, how 
he 6ould have possessed any knowledge in regard to the sale 
of.it advantageous to himself or injurious to his wards, for it 
was to be disposed of at public vendue to the highest bidder. 
And certainly control over the sale is not to be presumed, as 
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it was to be performed by a public officer. The presumption 
is to he the opposite of this. The sheriff was the iustrumeut 
of the> law in the matter^ and his acts and doings, unless 
shown to be wrongful or erroneous, are to be taken as within 
tlfe strict requirement of it. The appellee was entirely pow- 
erless in his capacity of guardian in relation to the land. 
He had neither* money nor influence as such. It may be con- 
ceded that he stood very near the line of disability as a pur- 
chaser for his own interest, but still outside of it, if the reason 
of the law is to govern. Authority, however, sustains his 
position. In Provost vs. Qratz, Peters 0. C. Eep., 378, it 
was said per Washington J. "I know of no principle of 
equity, however, which will inviolate the title of a trustee to 
land, which the law has taken out of his hands, and which 
he purchased from one appointed by the same authority, to sell 
it," and the same learned judge adds, ''that it is precisely 
like the case of an executor who purchases at a Sheriff's sale 
the personal property of his testator seized under execution." 
And in Fish vs. Series, 6 W. & S. 18, after citing the above 
authorityj it is said, by Kennedy J. *'The reason which 
prohibits a trustee from purchasing at his own sale does not 
apply to such a case," a case in principle very similar to this. 
We think the appellee is not therefore within the rule 
invoked to render him answerable to accotiht for the advance 
in the value of the property, on the score of public policy. 

Nor do we think there was anything whatever in the case 
to render him accountable on the score of actual fraud, or 
such as to turn the purchase to the advantage of the cestuys 
que trust. There is no evidence that he had funds of theirs 
in his hands wherewith to save the property from sale or to 
buy it for their benefit. If such had been the case and he 
had withheld it — let the land go to sale and bought it in for 
himself, he might have by this means been required to account. 
A trustee is bound to fidelity to the intefests of his trust, and 
will not be permitted to make profit by means of his relation. 
If he has the power and means, duty would require him to 
act for the benefit of the trust. The fact of waiver of inqui- 
sition would not without more be evidence of such bad faith 
as to produce the effect contended for. He was an heir him-^ 
self, and had a right to see that the property was. not squan- 
dered in costs. Besides it appears that the land could not 
have extended, for the rental required would have been over 
one-thijd more than the proof shows that the land would, 
have rented for-at the time. Nor was there any like power 
in that other suggestion that he might have applied to tine 
Orphan's Court to stay execution, and procured an order tKat 
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the admiDistrators should sell. Even if such prayer was 
certain to have been granted, it is not alleged that the land 
would have brought more money in that way of disposing of 
it than it did at Sheriff's sale. And unless it were so shown 
it will not be presumed that the guardian gained anything 
by omitting so to act, even if it had been within his power 
and duty to do so. The Court committed no error in over- 
ruling the auditor's report, charging the appellee with the 
proceeds of the sale of the laud. 

The appellants, Noah and Elizabeth, had no case against 
their own receipts, there being no circumstance of fraud 
shown on part of the appellee in obtaining them. They 
were given on payment, after each of them had arrived at 
age, and there is not a word of evidence to impeach the fair- 
ness of the.^ transaction. An acquiesce of 13 years in one 
case, and it in the other after the date of the receipts, is too 
long to cherish the hope of redress in overhauling the trans- 
action. But they were barred by the statute of limitations 
Bone's Appeal, 3 Casey 492. Notwithstanding this, the court 
below overruled the auditor's report, ami decreed in favor of 
the appellants for a small amount. The appellee does not 
appeal from this decree and we will not disturb it.— iS. 



USURY, 
Corlas & Co, v. Esiea. 



Where a commission merchant in New York, according to the 
custom of the business in that city, charged his correspondent 
one and one half per centum upon money advanced, as a com- 
mission for making the advance, and interest upon the money 
from the time of the advancement, it was heldy that, this being 
done without any corrupt intent, and being also held by the 
courts of that State not to be usurious, must be so held here, the 
law of the place of contract being conclusive upon that point. 

That such a transaction is wanting in the essential element 
of a usurious contract, whereby it is made void in toto ; that is, 
the corrupt intent to reserve and to take above the legal rate of 
interest. That being the form of the statute in New York, a 
contract cannot be brought within it without the concurrence of 
the minds of the parties to the contract in this corrupt intent. 
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But where the statute, as in this State, merely requires the ex- 
cess above the legal rate of interest to be expurged in assessing 
the amount doe, such a claim, if the transaction occurred here, 
must certainly wear very much the aspect of one reserving an 
excess of interest. For if the party can charge a low commis- 
sion for advancing money, in addition to the legal interest, he 
may equally, well charge a higher one, arkd it will thus become 
a direct violation of the terms and of the essence and spirit of 
the statute. For so far as the money advanced is concerned, 
it is a loan, and nothing more, in fact, whatever disguise it may 
assume in the course of its accomplishment. It was so held in 
Burton v, Blair, 23 Vt. R. 151. 



PROMISSORY NOTE— TRANSFER BY BANK. 

Bruce v. Hawley, 

The provision of the statute prohibiting banks from transfer- 
ring notes or other securities, belonging to or payable to the 
bank, has exclusive reference to securities taken in the ordinary 
course of discount. It does not preclude the bank from trans- 
ferring a note or bill payable to the order of the maker, and 
negotiated to the bank in the ordinary course of business, if 
such note or bill be transferred in payment of a debt due from 
the bank, or in any other way, bona fide and for value. 



INTEREST ON BOOK ACCOUNTS. 
Morrison v. Martin. 

Interest is recoverable upon book accounts after they fall due, 
and maybe allowed upon the yearly balances, when the account 
consists of different items, occurring at different times. 
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MAIL BOBBERY BY SLAVE .♦ 

United States v. Jmy, 

In the Ciroait Court of the United Stakes, for the Fourth Circuit, YirginiA 

DLbtriot : May Term, 1859, held tt Richmond, Virginia, before 

Chief Justice Taney and Judge James D. Halyburton. 

Section 22nd of the Act of Congress, passed March 3rd, 1825, provides 
that if " any person shall steal a letter from the mail, the offender shfJl, 
upon conviction, be imprisoned not less than two nor more than ten 
years/' IIsld : 

That the word person is used in the Constitution of the United States to 
describe slaves as well as freemen, and that the Constitution reoogniMB 
slaves both as persons and as property. 

That when the word j^erion is used in an •aot of Congress, the aet may be 
constnied as including slaves, unless there is something in the ol^eot 
and policy of the law, or in the provisions with which the word is asso- 
ciated, which manifestly indicates that it is used in a different sense, and 
was intended to apply to persons who are free. 

That there is nothing of this character in this act, and tberefwe it indudes 
slaves. 

That the act thus construed, is constitutional. 

That the clause in the 5th amendment of the Constitution, which declares 
that private property shall not be taken for public use without just com- 
pensation, cannot, upon any fair interpretation, apply to the case of a 
slave who is punished in his own person for an offence committed by him, 
although the punishment may incidentally affect the property of another, 

* We give unuBual space to the report of this case, in view of its noveltjr 
and national interest and importance. — [£d. 
11 
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to whom he belongs. The clause applies to cases where private property 
is taken to be used as property for the benefit of the goTemment, and 
not to oases where crimes are punished by law. 
That from the nature of our government, the same act may be an offence 
against the laws of the United States, and also of a State, and be pun- 
ishable in both ; yet in all civilized countries it is recognized as a funda- 
mental principle of justice that a man ought not to be punished twice 
for the same offence, and if the slave Amy had been punished for the 
larceny in the State tribunal, the Court would have felt it to be its duty 
to suspend sentence, and to represent the facts to the President, to give 
him an opportunity of ordering a noUe prasequif or granting a pardon. 

The slave Amy, the property of Samuel W. Hairston, of 
Patrick county, Virginia, was indicted for stealing a letter from 
the mail at Union Furnace post-office in that county, under 
section 22nd of the act of Congress, passed March 3rd, 1825, 
which provides that' '^ If any person shall steal a letter froii the 
mail, the offender shall, upon conviction, be imprisoned not 
less than two, nor more than ten years." At the trial be- 
fore Judge Halyburton, on the point being suggested by 
the defendant's counsel that a slave is not a ^^ person'' amena- 
ble to the act, — His Honor said, the point was one of great nov- 
elty and imptrtance, and that as the Chief Justice was shortly 
expected, it must be adjourned for argument and consideration 
until his arrival. The point was therefore overruled, and the 
case proceeded in, with the understanding that the question 
would be argued and decided upon a motion for a new trial in 
the event of conviction. The slave was convicted upon the evi- 
dence, and accordingly on the arrival of the Chief Justice, the 
motion for a new trial on the reserved point was argued before 
the two Judges. 

John Howardjipi Howard &; Sands), for the owner of the 
defendant, Amy, contended, 

I. That as there was nothing in the act speciaUv pointing to 
slaves, it applied, prima fade, only to "persons ' known and 
acknowledged in the law generally as persons having legal rights 
and responsibilities, who could be tried and legally punished in 
the manner provided by the act, and under the usual forms of 
the law as administered in the United States Courts ; that a 
9lave is not such a legal "person," and is not within the mean- 
ing of the act, a slave not being, in ordinary legal contempla- 
tion, a|?er«(m, but property ; and he cited the constitution of 
the United States, construed by the Supreme Court of the Uni- 
ted States in Dred Scott v. Saoiford, 19 Howard, 407-8, 411, 
425-6, as Fecogni2dng slaves only a9 property ^ and the Supreme 
Court of Appeals of Virginia as deciding in Bayly v. Poindex- 
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ter, 14 Grat. 182, (see authorities there collected,) and other 
recent cases, (Williamson v. Coalter's ex*or. 14 Grat. 394, and 
Fox V. Fox's ex*or, not yet reported) that a slave has no legal right 
or capacity whatever — that he is not a legal persoUy but a thing ; 
that it was a well settled principle of construction that all the parts 
of a statute must be taken together, and the whole construed as 
one law ; and that in accordance with these views, the different 
sections of this act of Congress in respect to offences against 
the post-office, clearly showed that slaves were never intended 
to be embraced therein; since sometimes the punishment is 
, merely a pecuniary fine, varying from $10 to $2,000, and some- 
times imprisonment, sometimes both'; that it was impossible, in 
a legal sense, either to fine a ilave^ or to deprive him of lib- 
erty ; that a slave has neither property, nor liberty, to be taken 
away, his legal character, bo to speak, consisting in the absence 
of all the rights of property and liberty, so that a judgment 
against him, depriving him of either, to any extent, would be 
a mere legal nullity and absurdity. 

The act of Congress should not be construed as contempla- 
ting so palpable a judicial solecism and impossibility. But if 
the act be construed as including slaves, a still more striking in- 
congruity would follow. The Constitution of the United States 
provides that/Hhe trial of all crimes, except in cases of im- 
peachment, shall be by jury," which means a jury of one^% 
peers. Such was the sense in which the term was used in the 
constitution. In that sense it was immemorially understood at 
the common law, from which it was taken ; for even in magna 
eharta (in this refepect the prototype of our constitution,) it is 
expressly provided that no man shall be deprived of his life, 
liberty, etc., unless by the judgment of his peers, nisi per legale 
judicium parium suorum, etc., or in the language of Judge 
Stor^, in his Commentaries on the Constitution, citing Coke's 
Institutes and Blackstpne, ^^ a trial by the country, which is a 
trial by a jury, who are the peers of the party accused, being 
of the like condition and equality in the State." 2 Story on 
Cons. U. S. 425. 

If, therefore, slaves are included in this act of Congress, and 
are to be tried according to the Constitution of the United States, 
they must be tried by a jury of their peersy their equals, slaves 
like themselves ; and thus would be presented the novel and an- 
omalous spectacle of twelve negro slaves, subpoenaed from the 
field or the factory, presided over by the learned Judges of the 
Court, and addressed by the District Attorney as ^ Gentlemen 
of the Jury" — slaves solemnly determining the legal rights of 
theix felloW'SlaveSj who, in contemplation of law, have no rights, 
and cQsposing of the lawful property of their masters, themselves 
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but mere property like that of which they dispose. Such sole- 
cisms and absurdities as these plainly enough show that slaves 
never were intended to be included within tiae provisions of this 
act of Congress. 

II. If, however, they were intended to be so included, then, 
the act was unconstitutional, inoperative and void, as to them. 
The principles recognized fl^nd established by the Supreme Court 
of the United States in Dred Scott against Sanfordj clearly 
apply to this case. There, it is true, the only matter in issue 
was whether an emancipated negro, whose ancestors were 
brought from Africa and sold into this country as slaves, is a 
citizen of a State, in the sense in which the word citizen is used 
in the Constitution of the United States ; and the court decid- 
ed that he is not, and that therefore he cannot sue as a citizen 
in the United States Courts. It is also true that the Court ex- 
pressly stated that they were by no means prepared to say that 
there are not many cases, civil, as well as criminal, in which a 
Circuit Court of the United States may exercise jurisdiction, 
although one of the African race is a party — ^that broad ques- 
tion was not before the Court. Nor is that broad question now 
before this Court. The question is, not whether the Court may 
not exercise jurisdiction in any case in which a freed negro is a 
party; but whether it has jurisdiction in a case in which a negro 
slave is made a party. Aliens, citizens of the different States, 
not naturalized as citizens of the United States, and free ne- 
groes, all have their respective legal rights and obligations — 
they are «myt«m— and may, or^ may not, be held sueable, or 
responsible in the civil and criminal courts of the United States. 
But with slavcB it is different. They have no legal rights nor 
obligations. They can neither sue nor be sued. They are Tpun- 
ishable, indeed, by the statute law of the State, and only by 
the positive statute law, since African slavery is unknown to the 
common law, as was decided by Lord Mansfield in Somersett's 
case, 20 How. St. Tr. 1, and by the General Court of Virginia, 
in Turner's case, 5 Rand. 578, and as has been decided by the 
Supreme tribunals of other States of the Union ; they are pun- 
ishable by the statute law : yet, in a mode, and to an extent, 
that recognizes no rights of any character in themBelves, but on 
the contrary, demonstrates the absolute legal dominion and su- 
premacy cf the master race and the absolute subjection of the 
slave. 

Slaves certainly could not be sued in a civil action for dama- 
ges in the Circuit Court of the United States — ^it is difficult to 
see how they can be made defendants to a criminal prosecution, 
the oiject of which is to enforce afrne^ or the foffeiture of prop- 
erty , or freedom^ to any extent, or in any manner. Congress 
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has passed no positive act to that effect, and it has no authority 
to pass any sach act. It would be to create rights and respon- 
sibilities for the slave which he cannot possess, and could not 
exercise and fulfil. It would be to invade the peculiar province 
and jurisdiction of the several States, in respect to a matter pure- 
ly of domestic concern, at once of the greatest delicacy, and 
of the greatest magnitude and importance. 

The reasoning of the Supreme Court in the case of Dred 
Scott V, Sanford abundantly supports these views. The court 
say that the only two provisions of the Constitution of the TJ. 
S., which point directly and specifically to the negro race as a sep- 
arate class of persons, show clearly that they were not regarded 
as a portion of the people or citizens of the government then 
formed — ^the one clause authorizing their importation as slaves 
by the several States until the year 1808, and the other provi- 
ding for the return of fugitive slaves to their masters ; " that 
these provisions show conclusively that neither the description 
of persons therein referred to, (African negroes,) nor their de- 
scendants, were embraced in any of the other provisions of the 
Constitution ; for that certainly these two clauses were not in- 
tended to confer on them or their posterity the blessings of lib- 
erty, or any of the personal rights so carefully provided for the 
citizen." — 19 Howard, p. 411. " The only two provisions which 
point to them, and include them, treat them as property, and 
make it the duty of the Government to protect it. No other 
power, in relation to this race, is to be tound in the Constitution ; 
and as it is a Government of special, delegated powers, no au- 
thority beyond these two provisions can be constitutionally exer- 
cised. The government of the United States had no right to 
interfere for any purpose, but that of protefcting the rights of 
the owner, leaving it altogether with the several States to deal 
with this race, whether emancipated or not as each State may 
think justice, humanity, and the interests and the safety of society 
may require. The States evidently intended to reserve this power 
exclusively to themselves." 19 How. p. 425. Such is the language 
of the Court, and therefore the law of the land, expounded by 
its highest Constitutional tribunal. Of course then, negro slaves 
are not entitled to any of the personal rights secured to the 
citizen ; nor can they be subjected, by the Federal Government, 
to any of the civil or legal responsibilities of the citizen, since it 
has nothing to do with slaves except to protect the rights and 
property of their owners in them as slaves. The State Gov- 
ernments take care of their municipal discipline an4 control. 
-Hence, any act of Congress, which contemplates and necessi- 
tates, in its administration by the Courts of the United States, 
the exercise by the slave of any of the personal rights of the 
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citizen, or which seeks to subject the slave to any of the civil 
or legal responsibilities of the citizen, or which attempts to 
treat or to punish him as a free many who is liable as such to 
the process and coercion of the Courts, is clearly unconstitution- 
al, nugatory and void so far as he is concerned. A slave has 
no such rights to exercise or claim, and no such responsibilities 
can be thrust upon him — the creation of a civil or legal person 
out of a thinffj the investiture of a chattel with the toga civiliSy 
may be an achievement of Imperial Power, but it is beyond the 
compass of an American Congress. Congress must first eman- 
cipate the slave, before it can endow him with the rights of a 
citizen under, the Constitution, or impose upon him the responsi- 
bilities of a legal person, or compel him to pay money, or part 
with liberty. Now the act under which the slave Amy is 
prosecuted, contemplates, implies and necessitates in its adminis- 
tration by the courts, the exercise by the party prosecuted of 
whatever right a citizen may claim under the Constitution, and 
the 5th and 6th articles of the amendments thereto, prominent 
among which is the right of trial by jury, and the act cannot be en- 
forcea without compelling the party prosecuted to pay money, or 

Sart with liberty, or do both, neither of which things can be 
one by the slave, and neither of which has the Federal Gov- 
ernment power to endow him with the capacity to perform or to 
compel him to perform. The act has no application to slaves ; 
but if it is to be construed as including slaves, then it is as to 
them, clearly unconstitutional, null and void. 

It is unconstitutional and void for the further reason that in 
condemning the slave to imprisonment, it deprives the master 
of the labor and services of his slave during the term of im- 
prisonment, and thus takes "private property for public use 
without just compensation" — ^for the slave is punished for the 
public benefit, as a warning and example to offenders. On this 
account, in Virginia, a slave who is hung, or transported, is paid 
for by the State according to his value. 

The whole management and control of slaves, their discipline, 
government and punishment is and ou^ht to be, a matter purely 
of State police and municipal jurisdiction, the domestic concern 
of the several States, with which the Federal Government has 
no right or business to interfere. It is a subject too sacred for 
the touch of Federal powcTn In the very language of the 
Supreme Court, the States "intended to reserve this power, 
exclusively to themselveSj" and it will be an evil day for Virginia 
and the Southern States when tfeeKFederal Government shall 
assume the authority to seize and cs^y away our slaves to the 
District of Columbia, or the Northern States, for the alleged 
purposes of punishment, or otherwise.. Nor is there any ne- 
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cessity in this case to institute so dangerous a precedent and 
innovation. This slave mav well he tried, and' if guilty, pro- 
perly punished under the State laws, for larceny of the letter 
and its contents, and that is the course with her which ought to 
be pursued, and to which, her owner, Mr Hairston, would inter- 
pose no objection ; she ought to be whipped and sent about her 
business, and not carried beyond the jurisdiction of Virginia, to 
Washington, there to sleep or sicken in imprisonment, from 
two to ten years, to the total loss of her services to her master 
during that time, and then to be turned loose among persons 
perhaps but too ready to facilitate her escape to the North. 
The master had no guarantee that she would ever be returned 
to him. It was not the duty of the Marshal to return her ; it 
was not the dtUt/ of the keeper of the Washington Penitentiary ; 
no provision was made for it m the act; and this fact of itself^ 
shows that the act was never intended to apply to slaves, and 
that if it was, it is unconstitutional. 

John M. Chregory^ District Attorney for the United States, 
resisted the motion for a new trial. 

1st. Because the trial had been fair, the evidence clear to es- 
tablish the guilt of the prisoner, beyond doubt and beyond cavil. 

2nd. The prosecution was under the 22d section of the act of 
Congress, appioved March the 3rd, 1825, entitled '^an act to 
reduce into one the several acts establishing and regulating the 
Postoffice Department," 4 Statutes at Large, p. 108. There 
are four counts in the indictment ; in each the accused was 
charged with a violation of the provisions contained in this 22d 
section, and the jury found a general verdict of guilty against 
her. No person who heard the evidence can doubt that the pris- 
oner committed the offence of which she stands charged. But 
the counsel for the prisoner insists that the court oumt not to 
pass judgment upon the prisoner, because she is a slave, '^ and 
as such not a legal person in the contemplation of the act of 
Congress, a slave not being in ordinary legal contemplation, a 
person, but property." It is true that slaves are property; but 
it is equally true that they are recognised in all modern commu- 
nities where slavery exists as persons also. The Constitution of 
the United States recognizes slaves as persons, and they are 
also recognized as persons by several acts of Congress. They 
are recognized as persons in every State in the Union, and pun- 
ishable as persons for the commission of offences in violation of 
the penal laws. How then can it, with any correctness, be said 
that a slave is not such a legal person as is amenable to ihe act 
of Congress under which the prisoner has been tried and found 
guilty by the jury ? The facts stated are so plain and well 
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known to the court, that I deem^ it would be but a uselesB waste 
of t me to refer more particularly to authorities to sustain them. 
I cannot prove more plainly th&t the prisoner is a person, a nat- 
ural person at least, man to ask your honors to look at her ! 
There she is. She is beyond doubt a human being, and it is 
not preteiided she is not of sound mind. It is submitted that 
although the motion for a new trial has been sustained with much 
earnestness and ingenuity it must be overruled, and the prison- 
er sentenced, under the law, to punishment by the court. 

John Howard^ in reply. 

No question is made as to the guilt of the prisoner, upon the 
evidence, if a slave be amenable to this act of Congress. 

The defence urged is purely a legal and technical defence ; 
but it involves principles of Statutory construction in respect to 
slaves, of vast practical importance, and questions of Constitu- 
tional right in respect to Federal iurisdiction over slaves, of 
equal novelty, delicacy and magnitude. 

1. Are slaves within the act ? 

2. If so, is the act Constitutional ? 

These are the grave questions to be considered and decided. 

1. Upon the first point it is said that slaves are certainly with- 
in the act, because although they are property^ yet they are 
persons also ; that they are recognized as persons in all modern 
communities in which slavery exists ; that they are recognized, 
as persons by the Constitution of the United States and by sev- 
eral acts of Congress, (of which, however, no instance was fur- 
nished), and by the laws of the several States of the Union, and 
are punishable as persons for the commission of offences in vio- 
lation of penal laws. No references were deemed necessary-— 
and none certainly were needed — to sustain these positions. 
And, as if in triumphant and conclusive proof that a slave is a 
person, a natural person, at least, a human being, and therefore 
within the act, profert is made of Amy in open court ! 

This is the argument — 'the whole argument for the United 
States. It is easy to see how far short it comes of proving 'the 
case of .the Government — that slaves are persons within this act ; 
for it entirely overlooks a broad, radical- and most important 
distinction, which is the basis of all our civil and criminal juris- 
prudence in respect to slaves. It confounds the legal char- 
acter and attributes of the African slaves in the United States, 
who are purely chattel slaves — ^with their character and attributes 
as natural persons. 

This great mistake into which, as it is humbly submitted, 
the learned counsel for the United States has fallen, is a niis- 
take in which it would seem he has the company of men of high 
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reputation. Even so philosophic a thinker as Prof. Bledsoe, 
who was bred to the law and is distinguished for the accuracy of 
his intellectual perceptions, has, if his language be not misunder- 
stood, fallen into the same error. (Libt and mvery, p. 94-102.) 
And Mr. Cobb, the learned and intelligent author of the only 
respectable legal treatise upon Southern slavery, would seem, 
perhaps inadvertently, to haye yielded his assent to the same 
misconception of the subject, although m other parts of his val- 
uable work, as will presently be seen, ho full^ sustains the view 
upon which the defence of this case, on this point, is based. 
Cobb on the Law of Slavery, yoI. 1, p. 83. 

It is natural, perhaps, or at least . not a matter of surprise, 
that inaccurate and conflicting ideas should be current in regard 
to a subject, of which the philosophy and the jurisprudence are 
alike in so inchoate and undeveloped a condition. But it is sub- 
mitted, with great deference, that a few plain and simple general 
principles of universal assent, woiyid seem very dearly to point 
out the true legal character and attributes of our slaves, and to 
constitute the solid foundation of the only consistent and intel- 
ligent system of law in respect to the relations of the free and 
the enslaved race. It is admitted that the African slaves among 
us have ao Voice in the Government, Federal or State ; that 
they were not parties to the establishment of either; and that 
they have no agency in the making, administration and execution 
of the laws thereunder. It is admitted that we must now take it 
as res iidjudicata^ however well it might be doubted, if an open 
question, that they were unknown to the Common Law; and 
therefore that all the law which is applicable to their condition 
is statute law. It is admitted that the parties to the State and 
Federal Governments, hold and exercise the sovereign power of 
the political communities of the U. States ; and it is farther admit- 
ted that in respect to slavery within its own limits, each State 
government is supreme. 

These facts demonstrate that the status of the slave is a mat- 
ter exclusively of State jurisdiction and of positive Statute law. 
And we have but to inquire what is the status of the slave by 
the statute law of each of the States in which he exists ? The 
direct answer is, that by the statute law of eveiy State in which 
he exists, he is made absolutely and purely a chattel; and that 
he has no legal or civil rights or capacities whatever, and there- 
fore no corresponding responsibilities as a legal or civil person. 
From the veiy law of his condition, thus expounded^ the infer- 
ence is at once obvious and inevitable, that he cannot be subjec- 
ted to the pains and penalties which are exclusively applicable to 
legal or civil persons. Accordingly we shall find that in each 
slaye-holding State of the Union, there is virtually a separate 
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code of penal laws for slaves ; that, as was well said by the Court, 
per Q-asixm^ J.y in the State v. Manuel, 4 Dev. and Bat. 20, 
" Slaves are notj in legal parlance, persona but property ;" that 
in the constructicfh of general statutes by the State Courts, 
slaves are held not to be included, unless specifically mentioned 
in the act, or embraced by necessanr implication ; and that when 
the penalties of the act are of such a character that civil per- 
sons, persons having civil rights and capacities, alone can suffer 
them, slaves are held by that circumstance to be necessarily ex- 
cluded from its provisions and not to have been within legisla- 
tive contemplation. And in the absence of any thing to the 
contrary, nay indeed, with the strongest considerations demand- 
ing their recognition, no reason is perceived why the same rules 
should not hold in construing this act of Congress, an applica- 
tion of which, in a case of mo first impression, is sought to be 
made to the same subject-matter of legislation. 

Such, briefljr, is the view of the legal stattis of slaves, and of 
the canons of interpretation, upon which, on this point, the de- 
fence relies. 

Now, obviously, it is no answer to say that " slaves are not 
only property J but persons also ;" that they are *•• recognized as 
persons in the Constitution of the United States," and are 
" punished as persons by the penal laws of the several States," 
and must therefore be held to be included in this act. For it 
assumes that slaves are ** persons" in some legal sense that is 
inconsistent with the fact of their being absolute property ; that 
the^ are referred to in this act of Congress as persons, if at 
all, in the same sense in which that word is used in the Consti- 
tution, and that they are indicated in the act, by the same or 
by equivalent words of description, as are used in the clauses of 
the Constitution in which they are included ; and that in the 
penal laws of the several States, slaves are generally embraced 
under the word " persons," without reference to the character 
of the offence, or to the kind or degree of the punishment im- 
posed. In other words, it takes for granted the points in dis- 
pute — ^begs the whole question ! 

When it is said that our slaves are not only property y but 
persons also, the proposition, rightly understood, is undoubtedly 
true. It is true that the negro did not cease to be a natural 
person, a human being, by becoming a slave, and he may be punish- 
ed as stick by fit penaties. The very idea of a slave is a human 
being in bondage. A slave is, and must, of necessity, continue 
to be, a natural person, although he may be a legal chattel, or 
whatever may be Ids relations to the law. And it is evidently 
in this sense that he is " recognized" as a " person," in the Con- 
stitution of the United States. Thus in the clause respecting 



1859.] MAIL ROBBERY BY SLAVB. 173 

the return of fugitive slaves, he is called "a jE>er«on held to ser- 
vicBy' — ^that is, a ilave. So in the clause authorizing their im- 
portation, until the year 1808, slaves are designated as '^ 9%ich 
persons as any of the States now existing shall think proper to 
admit." And so in the only other clause in which aUusion is 
made to them — the clause regulating the ratio of federal repre- 
sentation and direct taxation, slaves are spoken of as ^' three- 
fifths of all other persons'' than " free persons/' . It is well known 
that these circumlocutory forms of expression were all adopted 
merely to avoid the use of the word slave in the Constitution — 
which, it was thougbv, would be a blemish upon the face of that 
instrument, and ^^ which had been declined," as Roger Sherman 
said, "by the old Congress fof the confederation), and was not 
pleasing to some people." 8 Madison Papers, p. 1427. 

They were, each, used as a euphemism, instead of the 
word slave, and each means a slave and nothing more. That 
was the sole office and import of the expression used in each 
instance. The first describes him as a person held to ser- 
vice ; the second as a person, the subject of the slave-trade, 
a person imported for sale, as a chattel; the third, as a person 
w&o is not a "free person," that is, who is a slave. Certainly 
nothing is expressed, or implied, by these descriptions^ in re- 
spect to the legal character or relations of the slaves so describ- 
ed, except a recognition, direct and emphatic indeed, of slaves 
as property ; and such was the construction put upon these 
forms of expression by the Supreme Court in Dred Scott v. 
Sanford, as will be seen. The Court seem to have overlooked, 
or to have regarded as of no significance in this aspect, that 
clause of the Constitution in which, in fixing the ratio of repre- 
sentation and taxation, slaves are described as " other persons" 
than " free persons ;" and they say in respect to the other two 
clauses above quoted, " These provisions show conclusively that 
neither the description of persons therein referred to, (slaves), 
nor their descendants, were embraced in any of the other pro- 
visions of the Constitution ; for that certainly these two clauses 
were not intended to confer, on them, or their posterity the bless- 
ings of liberty J or any of the personal rights so carefully provi- 
ded for the citizen. The only two provisions which point to 
them J and include them, treat them as property^ and make it the 
duty of the Grovernment to protect it. S'o other power in rela- 
tion to this race, is to be found in the Constitution; and as it is 
a Gf-ovemment of special, delegated powers, no authority beyond 
those two provinons can be' Constitutionally exercised.'' 19 How. 
411, 425. It is. perfectly clear, therefore, that the sense in 
wbicli the slave is described in the Constitution of the United 
States, as a "person," is merely as a natural person, and wof 
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as a legale or eivU perscnr-"^ person having legal, or civfl, riffhts 
and capaoities, and obligations corresponding thereto. And 
this is obviously the sense in which the slave is recognized as a 
"person" in all the laws of the several States of the Onion, in 
which he is included. It is in this sense in which he is spoken 
of in all the adjudications of the Supreme tribunals of the States 
in respect to him, or his legal condition. Thus in the case of 
Bayly v. Poindexter, before cited, he is desuribed as " a penon 
"whose status or condition, in legal definrdon and intendment, 
exists in a denial to him of the attribute! of any social or civil 
capacitywhatever." 14 Grat. p. 198. 

Now, if this is all that is meant by sa; ins that a slave is not 
oiAj property y but a person also, no pcssible objection can be 
made to the statement. On the contraij, it is perfectly true; 
But it is fatal te the argument of the G>vernment in this case. 
For if slaves are recognized in the Constitution of the United 
States only a% natural persons, and in the laws and adjudications 
of the several States in the same sense, i»nd we are therefore to 
recognize them in that sense in constriiing acts of Congress, 
then this act of Congress obviously 6ann )t be construed as in- 
cluding slaves, in so far as its penalties apj 1;^ only and exclusively 
to civil persons. And it would seem to be angularly unfortunate 
that recourse should have been had to the use of the word ^'per- 
son". in the Constitution of the United Slates, in illustration of 
its meaning in this act of Congress, so far as slaves are con- 
cerned. For the word "person" in that instrument is held to 
include slaves, only when words of description are added, such 
as " persons, held to service,*' or ^^such p )rsons as any of the 
States existing shall think proper to admit," ko. ; and we have 
the conclusive authority of the Supreme Court for saying that 
they are not included in any other clauses of the Constitution 
than in those in which they are thus specifically described. If, 
therefore, we are to hold slaves to be included in this act of 
Congress, because the word " person" is used in the Constitu- 
tion as including them, analogy and common sense alike require 
that the act ^ be construed to include them only in those clauses 
in which they are specifically described or alluded to in like 
manner as in the Constitution itself. And no such clauses are 
to be found in the act. iTay, not only so, but on the contrary, 
as if to exclude the possibility of including slaves, penalties are 
provided in each clause, such that civil persons only can suffer, 
and from which slaves are exempt by the very law of their con- ( 

dition. . 

Now this view would appear thus to be conclusive of the case J 

for the defendant, even upon the ground taken by the counsel ' 

for the United States. But it seems to be thought that slaves f 
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are^something more, in legal contemplation, than chattels and 
^^ natural 'persons ;'' that they are endowed with some sort of 
vague, undefined civil rights and capacities, which authorizes the 
Federal Government to subject them to responsibilities as legal 
or civil persons. It is admitted that they are cJiattelSj — -prop- 
erty ^ in its strictest sense ; yet it is said they are ^^ persona also J' 
But if any thing more, or other than this be meant, that slaves 
are, natural persons^ although chattels^ — ^if it be meant that a 
slave is at tne same time property, and separate and apart from 
and beyond this, a legal or civil person, endowed with civil rights 
or capacities, and suQect to correlative responsibilities, as a le- 
gal or civil person — the proposition, so far from being true, is 
pregnant with its own refutation — it shows upon its face, indeed, 
an inherent, necessary and self-evident absurdity and contradic- 
tion in terms. The simple and conclusive answer to every asser- 
tion; of this legal solecism and impossibility, is the question, if 
the chattel slave have legal or civil rights or capacities of any 
kind, or to any extent, where are his legal remedies to enforce 
them ?-*-or what his opportunities to illustrate their exercise ? 
Ls he known to the Constitution, State or Federal, except as a 
chattel ! In what part of the law are those rights enumerated 
or defined — ^under what forms of the law are they vindicated ? 
Can he maintain anv sort of action, or institute any sort of 
prosecution ? or can he be held responsible in any form of ac- 
tion, or prosecution, as a civil person, a free man ? If so, what 
is the case, and where is the precedent ? None can be found. 
If it be said that the slave may bring a suit for his freedom, the 
reply is, that this is provided for by Statute, or proceeds upon 
the legal fiction that he is free and is therefore entitled to be 
relieved from bondage ; and it is easy to see that the necessity 
for the statute or the resort to a legal fiction, demonstrates, in a 
more striking manner, the utter legal incapacity and imperson- 
ality of the slave. So absolute is this, that even in a suit be- 
tween the executor and the distributees of the estate, the object 
of which is to ascertain whether or not he is emancipated by 
the will of his master, it. is held error to make him a party. 
In a legal sense, he is as much Homo sed non persona^ &s ever 
was the slave of ancient Rome — although greater security to 
life and limb is afforded him by the more humane genius of our 
institutions and the pure spirit of an enlightened Christianity. 
Very clearly, then, whatever privileges of personal enjoy^ient, 
or whatever actual protection, or whatever liability to punish- 
ment, humanity, or public opinion, or public policy and legisla- 
tion, or a wise and kind domestic discipline may deem cpmpati- 
ble with, or necessary to, the proper subordination of the slave, 
and may doncede to, or provide for him, yet when you come to 
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speak of his legal or civil rights and capacities, you speak of 
that which has no existence. 

So completely is his condition an abnegation of all civil rights 
or capacity whatever, that even his own master cannot confer 
upon him, by deed or will, or in any other manner, any right, 
or privilege, gift or bequest, short of absolute freedom, and 
emancipation is defined to be, not in strict legal sense, a gift or 
bequest of freedom, but a mere renunciation of property, on the 
taking eflfect of which the slave is bom into civil life. Rucker 
<;. Gilbert, 3 Leigh, 8; Wynn v. Carroll, 2 Grat. 227rSmith v. 
Betty, 11 Grat 762; Wood v. Humphreys, 12 Grat. 833, 340; 
Crawford v, Moses, 10 Leigh, 277; Williamson v. Coalter's 
ex'or, 14 Grat. p. 398. Thus, whatever may be the case else- 
where — ^whatever legal privileges or capacities slaves in other 
countries, in ancient or modern Limes, may have had ; among us 
of the Southern States, there is no intermediary legal condition 
between absolute freedom and absolute slavery, between the high 
civil stOftus of the freeman and the civil nonentity of his chatteL 
In the eye of the law, so far as civil relations are concerned, the 
slave is property, and property only. He is a chattel — and the 
legal attributes ot a chattel are his legal attributes. All the 
civil rights, or capacities, which,, as other men, he would have, 
as a natural person in a state of freedom, are, by the law of his 
condition, absolutely transferred to his master. He is but the 
object of the civil rights of others, and law as to him is a mat- 
ter between his rulers — ^with which he has nothing to do. If it 
be said that although a chattel, he cannot be divested of his 
characteristics as a natural person, a human being, — a human 
body inspired with intellect, feeling, volition — that is conceded — 
^it is that which makes him so valuable a chattel) ; and the natu- 
al character of the chattel must determine the manner and 
K* id of treatment it receives from its owner or others. Thus a 
horse, or a dog, a slave, or a pet lamb, would not be treated as 
a bale of goods. And the rights of the (Jwner, and the respon- 
sibilities of third persons to the owner in respect to them, would 
not be the same. So in Boyce v. Anderson, 2 Peters 158, the ques- 
tion was, whether a Steamboat Company were to be held to as 
high a degree of responsibility, that of common carriers, in trans- 
porting a slave, as in transporting a bale of goods, and Judge 
Marshall said, delivering the opinion of the Supreme Court, that 
they could not be, since a slave has volition and feelings which 
cannot be entirely disregarded, and he could not be treated and 
packed away as a bale of goods, and therefore could not be un- 
der the same absolute control ; but undoubtedly the legal char- 
acter of the chattel in both cases was the same, as was attested 
by the fact of the form of action in the case being the same as 
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that for the loss of a bale of goods. Other and varied illus- 
triEktions might easily be given. And this fact, the fact that 
the natural characteristics of the corpu% or subject of chat- 
td property, are not the «ame, cannot in any wise affect the 
legal character of the chatte.1 itsell. There are numeroua laws 
against cruelty to animals,, for instance, and there are laws pre- 
scribing death or other punishment for certain animals in case 
of dangerous or troublei^ome insubordination, roving, or ferocity. 
But these laws rather show the supreme authority of the law- 
making power, tluin recognize any legal or civil rights in the 
brute creation — the animals protected, or punished. And so 
with the laws punishing offences, committed upon, or committed* 
by, slaves. The slave is still but a chattel^ in which no legal or 
civil personal right inheres. The fact that he is protected by 
the law, or is punished by the law, is no concession to him of 
lesal rights or responsibilities, any more than in the case of 
other chattels, the accidents of whose natural characteristics are 
animate existence, and some sort of intelligence, volition and feel- 
ing. The high and sacred moral obligations of the master-^— which 
are so generally and conscientiously fulfilled — to protect, by 
law, the life and limbs, of th<^ slave from wanton violence, or the 
safeguards adopted by the master for his own protection &nd that 
of society, do not invest the slave with any legal, or civil right 
whatever. In full and strict accordance with this view, is the 
latest judicial decision upon the subject — that of a tribunal, 
which, in point alike of ability and learning, stands as high as 
any in the country, and deservedly commands great respect — the 
Supreme Court of North Carolina. "A slave," says Pearson^ 
C. J„ " a slave, being property ^ has not the capacity to make 
a contract, and is not entitled to the rights, or subjected to the 
liabilities incident thereto. He is amenable to the criminal law, 
and his person (to a certain extent), and his life, are protected. 
This^ however^ is not a concession to him of civil rights^ l^ut is 
in vindication of public justice^ and in prevention of public 
wrongs.'' The other Judges, Battle, and tne venerable and dis- 
tinguished Buffin, concurred in the opinion, of which these are 
the opening sentences — embodying the fundamental principle 
of the judgment which follows— a judgment which is but a stri- 
king illustration of the utter civil non-entity of the slave. 
Howard v. Howard, 6 Jones' Law Rep., p. 204. (December 
term, 1858.) So, as we have seen, in the late case of Bayly v. 
Poindexter, 14 Grat., p. 198., the Supreme Court of Appeals of 
Virginia, speak of a^ slave as a " person whose status or condi^ 
tionj in legal definition and intendment, exists in the denial to 
him of the attributes of any social or civil capacity whatever.'* 
That case was twice elaborately argued, and was decided after 
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great consideration ; and whatever may be thouglit of the nding 
of the Court in respect to the authority of the cases of Pleas- 
ants v. Pleasants and Elder v. Elder, upon the particular point 
presented for adjudication, to wit : the validity of an emancipa- 
tion by will made dependent upon the election of the slave be- 
tween freedom and slavery, yet no doubt has ever been intima- 
ted as to the truth and legal accuracy of the great fundamental 
principle on which confessedly was based the judgment of the 
court, namely, that a slave has no legal or civil rights or capaci- 
ty whatever. That principle indeed was virtually conceded by the 
eminent counsel who argued the cause for the slaves, and was 
amply sustained by the long and uniform train of decisions of 
the supreme tribunals of the several States of the Union cited 
at the bar, and commented and relied upon by the Court. The 
decision in that case, has been emphatically affirmed in the case 
of Williamson v. Coalter's ex'or, 14 Grattan's Reports, p. 394, 
and reaffirmed in the still more recent case of Fox v. Fox's 
ex'or, not yet reported, and the principle upon which these ca.- 
ses are founded, is admitted to be sound law, even by the learn- 
ed dissenting judges, (Moncure and Samuels), who so strenuous- 
ly contended against its applicability to the special point then 
under adjudication. 

Hence, it may truly be said, in the language of Daniel, J., in 
Dred Scott v. banford, 19 How. p. 477, that a " slave is one 
devoid of rights, civil or political ;" and (pp. 476-5) " J^ mat/ be 
assumed as a postulate^ that to a slave, as such, there apper- 
tains and can appertain no relation, civil or poUtical, with the 
State ,6t Government. He is himself strictly property to be 
used in subserviency to the interests, the convenience, or the 
will, of his owner ; and to suppose, with respect to the former, 
the existence of any privilege or discretion, or of any obliga- 
tion to others incompatible with the magisterial rights just de- 
fined, would be by implication, if not c&ectly, to deny the re- 
lation of master and slave, since none can possess and enjoy, 
as his own, that which another has a paramount right and 
power to withhold. Hence it follows, necessarily, that a slave, 
the peculium or property of his master, and possessing within 
himself no civil nor political rights or capacities, cannot be a citi- 
zen;" nor in ?jiyiviBealegal or civU person. And a/orftk>rt, he can 
have none of the rights, in a qualified, or unqualified degree, which 
appertain exclusively to a civil person. And that it never was 
in the contemplation of the framers of the Constitution of the 
United States, that the 'Federal Government should have, or 
assume, jurisdiction over the slaves in the several States as legal 
or civil persons^ and subject them to the pains and penalties ap- 
plicable exclusively to such persons, is abundantly shown by the 
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lucid and candid statement of the intelligent historian of that 
instrument— a Northern man, who cannot be suspected of sta- 
ting too strongly the truth of the case against slaves. '♦ The 
social and political condition of the slave, so {otally unlike that 
of the freetnan^ presented a problem hitherto unknown in the 
voluntary construction of representative government.- It was 
certainly true, that by the law of the community in which he 
was fou id, and by his normal condition, he could have no voi -e 
in legislation. It was equally true, that he was no party to the 
establishment of any State, Constitution; that nobody proposed 
to make him a party to the Constitution of the United States^ 
to confer upon him any rights or privileges under it, or to give 
to the Union any power to affect or influence his status in a sin- 

ie particular." 2 vol. History of Constitution U. S., p. 155. 

Jy George Ticknor Curtis, p. 155. 

"From these views, and authorities, which might be illus- 
trated and multiplied ad libitum, it would seem to be de- 
monstrated beyond controversy, that slaves are recognized in 
the Constitution of the United States, and in the laws and 
by the adjudications of the several States, merely as natural 
persons, as persons held as property, whose legal status or 
condition is that of property, and property only, and not ^s 
being in any sense, or to any extent legal or civil persons, per- 
sons having legal or civil rights and capacities, and subject to 
corresponding obligations or responsibilities as legal or civil per- 
sons. And this is the great and fundamental distinction of 
which sight has been so completely lost in the argument for the 
United States in this case. It is a distinction so broad and 
generic, as to have become the foundation of the whole system 
of laws in all of the slave-holding States in respect to 
slaves. So absolute and wide-pervading is the ethnological, civil, 
social and political diflFerence between the dominant and the sub- 
ject races — the white American sovereigri and th6 black Afri- 
can slave — that they arc not, and cannot be, governed by the 
same system of penal laws. Both the character and the num- 
ber of the offences, and the jkind and the degree of the' penal- 
ties attached to them, are and must of necessity, be, difterent. 
And one striking and all-important diflFerence arises from the 
inherent legal characteristics, the difference in the legal status, 
of the two races. An American citizen. Or freeman, maybe 
punished, for instance, by a fine or imprisonment — the forfei- 
ture of money, or a temporary forfeiture, or deprivation of lib- 
erty. But, ex necessitate rei, from the very nature and lar^ of 
his condition, it is absolutely impossible to punish a slave in this 
manner — because he has neither property nor liberty of lohich 
to he deprived. And even if this were legally possible, yet in 
12 
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respect to the deprivation of liberty and confinement to manual 
labor, the vast and varied difference between the social position, 
nsual habits, and natural constitution of the white sovereign and 
the negro slave, would render the jame punishment, for the 
same offences by each, utterly and obviously unequal, inade- 
quate and unwise, if not futile or impracticiible, and it is scarce- 
ly within the cxtremest range of legislative inconsistency, neg- 
ligence, or improvidence, that so enormous an incongruity and 
error should be contemplated or committed, in a whole system 
of jurisprudence — and yet that is what has been done by Con- 
gress, if slaves are included within this act. Certainly no slave- 
holding state has a place in its Penitentiary for slaves, or a provi- 
sion for their punishment for crimes by confinement to manual 
labor — that^ indeed, with some occasioiiul relaxation of restraint, 
is the normal and habitual life of the negro slave, and it could 
never be adopted as a penalty in prevention of the peculiar pec- 
cadilloes of theft for which he would seem to be endowed with 
an inborn genius and proclivity. 

" In ample confirmation, and* illustration of these views, we 
find the legislation of every State in the Union in regard to 
its slaves, and the uniform adjudications of the State courts in 
regard to the construction of statutes, so far as slaves are con- 
cerned. Thus Mr. Cobb well lays down the law: 

"The protection of the person of the slave depending so com- 
pletely upon statute law it becomes a question of importance, 
what words in a statute would extend to this class of individu- 
als ? Generally, it would seem that an act of the Legislature 
woiild operate upon every person within the limits of the State, 
br.th natural and artificial ; yet, where the provisions of the 
statute evidently refer to natural persons^ the court will not ap- 
ply them to artificial. Nor will statutes ever be so construed as 
to lead to' absurd and ridiculous conclusions. Experience has 
proved what theory would have demonstrated, that masters and 
slaves (iannot be governed by the same laws. So different in 
position-, in rights, in du ies, they cannot be the subjects of a 
common system of laws. Hence the conclusion, that statu- 
tory enactments never extend to, or include the slave, nei- 
ther to protect nor to render him responsible, unless specifi- 
ca^y named, or included by necessary implication.** 1 Cobb's 
Law of Negro Slavery in the United States, p. 91. And 
so again on page 263, of the same volume, it is said: "We 
have already seen that stjitutory enactments never extend to, or 
include the slave, neither to protect nor to render him responsi- 
ble, unless specifically named or included by necessary implica- 
tion. The result is, that the ordinary penal code of a slave- 
holding State does not cover offences committed by slaves, and 
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the penalties thereby prescribed cannot be inflicted upon them. 
A moment's reflection would show the propriety of this princi- 
ple. To deprive a freeman of his liberty, is one of the severest 
punishments. the law can inflict ; and one of the most ordinary, 
especially ^vhen the penitentiary system is adopted. But to the 
slave this is no punishment, because he has no liberty of which 
to be deprived. Every slave-holding State has, hence, found it 
necessary to adopt a slave code, defining the ofiences of which 
a slave may be guilty, and aflSxing the appropriate penalties 
therefor.*' 

If, therefore, this act of Congress were a State Statute, — or 
if in a State Statute the same language, "any person," were 
used, and the same penalties attached to the ofi'ences specified, 
as are found in this act, and the Supreme tribunal of any slave- 
holding State were called upon to construe it in respect to slaves, 
it would at once be held that there was nothing in the act spe- 
cially pointing to slaves ; and that the penalties attached — the 
payment of pecuniary fines, -or the deprivation of liberty — the 
forfeiture of money or the forfeiture of freedom, or both — con- 
clusively showed that slaves were not in the eye of the legisla- 
ture at the time of its passage, since the fulfilment of such pen- 
alties, by the slave, is obviously and absolutely inconsistent with 
the law of his condition. No reason has been assigned, and 
none can be shown, why the same construction should not be 
placed upon this act of Congress. On the contrary, it is easy 
to see that the act must receive the same interpretation as sim- 
ilar statutes of the several slave-holding States. For in respect 
to the legal x)r civil status of slaves, it is cone ded that the Fed- 
eral Government has no constitutional authority or jurisdiction, 
and it must therefore legislate in respect to slaves, if at all, in 
obedience to, or in conformity with, their recognized status in 
the several States, who have exclusive and supreme jurisdiction 
upon the subject. Accordingly from its very foundation to the 
present time, all the acts of the Federal Government touching 
slaves have recognized them as property and not as persons in any 
just legal sense, and in so doing, have fully recognized the broad 
and complete contrast between the social, civil, and political 
condition of the dominant and the slave race, upon which is 
founded the separate code of penal laws ior slaves which obtains 
in all of the slave-holding St ites. See 7th art. preliminary 
treaty of peace with Great Britain, 8 Stat, at Larg., p. 57, and 
5th art. definitive treaty, 8 Stat, at Larg., p. 83 ; 1st art. trea- 

y of Ghent, 8 Stat, at Larg. 218 ; in all of which slaves are 
the subjects of negotiation, *' as negroes or other property,** or 

"slaves or other private property ;" 6 Stat, at Larg. oOO; Con- 
stitution U. S., Art. 1, Sects. 3 and 9, Art. -4, Sect. 2 ; the three 
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fugitive slave liws, 2 Stat, at Larg, 126, 3 Stat, at Larg. 548, 
9 Stajt. at Larg. 462, in all of which, as in Art. 4, Sect. 2 of the 
Constitution, staves are described as " persons held to service or 
labor,'* expressions fully recogjiizing the right of property in 
them, by virtue of which their owners" are entitled to demand 
the aid of the Federal Government in securing their return. 
And special attention is invited to the fact, so full of signifi- 
cance in this case, that in all the clauses of the Constitution and 
in all the acts of Congress in which slaves are spoken of as 
"persons*' at all, they are so designated by words of particular 
description, and then only to indicate them as the property of 
their masters. In fact the whole structure of the Federal Gov- 
ernment is based upon the recognition of slaves as property, 
while their existence as legal or civil persons is ignored, or, by 
a negative pregnant, denied and repudiated. The third clause 
of the second section of the first article of the Constitution 
commonly cited to show^that they are entitled to representation 
as being included among " three-fifths of all other persons," 
shows only that the "several States,'* that is the political com- 
munities composing the several States, in other words their mas- 
ters, are entitled to representation, and are subjected to taxation 
on their account as property. Hence, in the Convention which 
formed the Constitution, Roger Sherman said truly, with good 
reason, when this clause was under consideration, that " he did 
not regard the admission of the negroes into the ratio of repre- 
sentation as liable to such insuperable objections. It was the 
freemen of the Southern States who were, in fact, to be repre- 
sent ed according to the taxes paid by them, and the y,egroes were 
only included in the taxes" 3 Mad. Papers, p. 1265. The 
slaves do not pay taxes^ nor do they have any voice in the Gov- 
ernment. Their masters are taxed and are represented in the 
fixed ratio, on account of themselves and of their property in 
slaves. So the Circuit Court of the United States, for the Eas(^ 
tern District of Pennsylvania and New Jersey, say: "Look at 
this article and you will see that slaves are not only property 
as chattels, but political property, which confers the highest and 
most sacred political rights to the States, on the inviolability of 
which the very existence of this government depends : 1. The 
apportionment among the several States composing this Union, 
of their representatives in Congress ; 2. The apportionment of 
direct taxes among the several States : 3. The number of elec- 
toral votes for President and Vice-President, to which they shall 
respectively be entitled.** * * * " Thus you see that. the 
foundations of the Government are laid and rest on the rights of 
property in slaves — the whole structure must fall by disturbing 
the corner stones.*' Johnson v, Tompkins, 1 Bald. Reports, 
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p. p. 596-597. Thus in all this legislation of the Federal Grov- 
ernment, organic and ordinary, slaves are as fully treated as 
property as in the statutes of any of the slaye-holding States, 
and their social, civil and political inequality and degradation as 
completely recognised and established. There is every reason, 
therefore, why, in the administration by the courts of the gene- 
ral acts of Congress, the same rules of construction should bs 
observed, so far as skives are concerned, which have been estab- 
lished by the Courts of Supreme judicature in the several States 
in respect to the general statutes of the States. And even in 
the absence of these facts, this should be true upon other con- 
siderations which have been often and amply recognized by the 
Supreme Court of the United States. For it is well known that 
although in matters of general Federal jurisdiction, the Courts 
of the United States, rightly adopt their own rules of construc- 
tion, yet in subject-matters peculiarly of State and local con- 
cern and jurisdiction, if they do not always feel bound to adopt 
the rules of construction or the decisions of the State Courts, 
great and profound respect is ever paid to them. And particu- 
larly ought this to be the case in regard to laws aflfecting slave 
property, and offences committed by, or upon slaves, — subjects, 
eminently of State and local interest and occurrence, with which, 
ordinarily, the Federal Courts have so little to do. 

Now, in reference to the subject-matter of the punishment of 
slaves by the Federal Government, it is to be observed, in this 
connection, and especially in view of the Constitutional question 
hereinafter to be noticed, that so far as has been shown by the 
counsel for the United States, in the argument of this cause, and 
so far as a careful examination of the acts of Congress with the 
view to ascertain the fact may be entitled to confidence, Con- 
gress has passed no act whatever, of a penal character, in which 
slaves are specifically included, either eo nomine, or bj words of 
particular description, su(5h as those in which they are specially 
designated in the Constitution of the U. States and the various 
acts of Congress which have been above cited. 

In the vast majority of cases, in fact, the punishments are of 
such a character as necessarily to exclude slaves. The penal 
code of Congress is unique ; and with the occasional exception 
of capital punishment for offences of great enormity, fine and 
imprisonment, singly or together, constitute the sole penalties 
imposed. Evidently this penal code was never designed to ex- 
tend to slaves ; for the great inadequacy and inequalivy of the 
punishments inflicted, as applied alike to citizens and to slaves, 
as well as the legal incongruity and impossibility of applying to 
slaves the penalties (applicable only to civil persons) denounced 
against at least nine-tenths of the offences, conclusively show 



184 MAIL ROBBERY BY SLAVE. \July 

that white men and freemen were alone in legislative contempla- 
tion. Even supposing that the Federal Government had crimi- 
nal jurisdiction over slaves, nothing is easier ^r more natural 
than to account for this omission of Congress to legislate upon 
the subject. The great mass of Southern slaves are constantly 
engaged in agricultural ind other rural labor, under the imme- 
diate eye and conJrol of their masters or superintendents, and 
far removed from contact with any of the agents or operations 
of the Federal Government. And the whole subject of the man- 
agement, discipline and^punishment of slaves is so peculiarly a 
matter of State jurisdiction and municipal police, and so wise, ef- 
fectual and all-pervading have been the State legislation and the 
action of the State tribunals, and the still more general and suc- 
cessful administration of the patriarchal laws of the household 
and the plantation, that a more orderly, law-abiding and quiet 
population never existed, than the slave population of the South, 
and, what with the State tribunals, local police, and family gov- 
ernment. Congress has had no occasion to pass a separate code 
of laws for slaves, or to adapt the penalties of its acts to suit 
their legal and social condition. Certainly, under these circum- 
stances, it is more reasonable to suppose that the case of slaves 
is casus omissus, than to suppose that in relation to all offences 
alike. Congress, composed until of late years of a majority of 
slave-holders, or representing a majority of slave-holding con- 
stituencies, should have designed to place the white citizen and 
the black slave upon an equal footing, and that, contrary to the 
spirit of all the other action of the Federal Government in re- . 
gard to slaves, and in utter contempt of the established legal 
status of slaves in the several States, which the Federal Govern- 
ment was itself bound to respect and protect, slaves should have 
been treate»l as legal or civil persons, and subjected to penal- 
ties applicable only to such, and that, accordingly, penalties 
should have been provided for him, in the great mass and ma- 
jority of cases, from which, unless the Constitutions and laws of 
the several States in which he exists, were to be crushed under 
foot, the slave, by tht law of his condition, is necessarily -and 
absolutely exempt. 

Yet such, must be the case, if this act, which forms no excep- 
tion to the general mass of penal a.ts, be construed to' Include 
slaves. And hence, in view of the whole penal legislation of 
Congress, (in which the phraseology is the same as that used in 
this act), it becomes a question of grave interest and magnitude 
to the slave-holding States, what construction shall be placed 
upon its terms, so far as slaves are concerned. If for fines 
which they cannot possibly pay, and for all the multitude of 
Federal offences within the range of Penitentiary punishment, 
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the slaves of Virginia, of Alabama, of Louisiana, or of Texas, 
are to be seized from their work by the Federal arm and whiffed 
away to Washington City, and there immured in prison for life, 
or until their fines are paid, or for any time from three months 
to twenty-one years, and their masters are to receive no com- 
pensation for their value or the loss of their services, and are to 
be put to the peril of losing them forever after their imprison- 
ment is over, the sooner this startling new code is promulged, 
the better. 

It is impossible not to see that if slaves be included in this 
act, it can only be in violation of all the established rules of 
statutory construction adopted in respect to them by the several 
States, and which, as has been shown, the Federal Courts are 
as much bound to recognize as the Courts of the several States ; 
in violation and disregard of the established legal status of 
slaves, and against the long and uniform course of aealing as to 
slave-property which has characterized the Federal Government 
in all its depirtments. There must, hence, be some very strong 
and paramount reason for including them, if all these consid- 
erations are to be overridden and trodden down. It may be 
said — it can only be said — that though not included by name^ 
nor by words of special description, as is usual in the Federal 
State papers, and though it would seem that they were perforce 
excluded by the incompatibility of the penalties imposed with 
the fundamental law of their being, yet that they fire. included 
by necessary implication. But how can this be ? So far as the 
mischiefs contemplated by the act are concerned, certainly no 
reason appears why they should not have been included. Jt is 
perfectly true that there is nothing in the object and policy of 
this act to exclude slaves from its provisions, or from punish- 
ment for the offences therein enumerated, since obviously the 
mail may be robbed by slaves as well as by persons who are free, 
and it may be further said ^that unless slaves are punishable un- 
der the act, they may be made the instruments of depredations 
upon the mail, guided or wielded by the hands of others, who 
may escape with impunity. All this, however, only shows the 
necessity of a law punishing slaves in an adequate and appro- 
priate manner for such offences ; and it may be a very strong 
and unatiswerable argument to prove that they should have been 
included in some provision of the act, with cffective-and suitable 
penalties thereto attached. And the same remark applies with 
equal truth to a thousand other offences under other acts of Con- 
gress, the penalties for which being merely pecuniary fines, for 
instance, clearly cannot include slaves. This kind of reason- 
ing certainly shows what ought to have been done. It does not, 
and cannot prove, what has been done. As the exigencies of 
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society are developed, the discovery of the necessity for a law 
can never be urged as proof of its existence. If so, felons 
would never escape — or innocent men either. So to construe 
an act, is to make ex post facto lawh. The act must be constru- 
ed by its obvious intent and legal application, and not be stretch- 
ed to coyer all possible, or supposable cases, within its mischief, 
which might, or ought to have been provided for, but were not. 
Looking to this act, it is seen that, so far from special reference 
being made to slaves, eo nomine^ or by particular description, as 
in all State papers of the Federal Government, in which they 
are confessedly included, here the penalties provided are such 
that slaves cannot legally suflFer, or possibly be made to fulfil, — 
from which the inference naturally and irresistibly arises that 
they were not in the contemplation of Congress in framing and 
passing the act. . If the penalty imposed in all cases were merely 
a pecuniary fin^, this certainly would be demonstrably clear, — 
for no one could have the hardihood to contend that it is in the 
power of a slave to pay a fine. It is not perceived that the 
logic is altered by adding imprisonment to the fine in some ca- 
ses, or by providing imprisonment alone in others, as in the case 
at bar. The whole act must be scanned and construed tcether. 
It is one law. Its very title is an "Act to reduce into le the 
several acts establishing and regulating the Post-office Depart- 
ment." And in scanning the whole act, we see that, of some 
several hundred difi'erent oflFences for which indictme;its could be 
framed, the penalties for about one half are pecuniary fines alone, 
varying from $10, to $500, — the penalty for scarcely one-fourth 
is imprisonment alone, varying from three months to twenty- 
one years, and, with the exception of death in a single instance, 
the penalties for the rest are fines and imprisonment, in the al- 
ternative or together, the fines varying from $50 to $2,000, and 
the imprisonment from six months to twenty-one years. 

Can it be imagined that slaves were in contemplation of Con- ^ 
gross when this act was passed ? An act, of which all the offen- "^ 
ces were equally within the object, mischief and policy to be 
provided for, yet of which at the least, more than two-thirds of 
the penalties, (being mere pecuniary fines, directly or in the al- 
ternative or cumulative), are such that slaves confessedly cannot 
suflFer ? An act of which, in fact, except in the solitary excep- 
tion of the punishment by death for a single oflFence, all the pen- 
alties are such that the slave, by the very law of his condition, 
cannot be compelled to fulfil, and which, therefore, for him, are 
no penalties at all ? Would it be doing justice to the intelli- 
gence of Congress, tp indulge so extravagant aii hypothesis ? 
No reason can be assigned why the slav^ should have been in 
contemplation of Congress in one clause' of the act rather than 
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in anothfir. Why, if a slave steal a letter containing no article 
of value, should he be held not included within the act, because 
the penalty is a pecuniary fine and imprisonment, while if the 
letter contain an article of value, he is to be held included within 
the act, the penalty in such case being imprisonmeni alone ? Is 
he more or less^a "person" in the one case than the other? If 
included in one clause, why not in all ? If not in all, why in any ? 
Is the circumstance of the presence of an article of pecuniary value 
in the letter, any special reason why punishment should be impo- 
sed upon slaves, while in other cases they ara exempt? Does 
the most important and really valuable correspondence, corres- 
pondence communicating commercial, social, political, or milita- 
ry intelligence, of the largest ccnsequenco and magnitude, to 
the parties or to the Governmer t, usually contain any article of 
pecuniary value at all ? Is not ilie great burden of the mail 
composed of letters or packages containing no money, mercan- 
tile security, or other evidence of debt ? Why, then, should 
slaves be within the object and policy of the law in respect to 
the least important part of the mails, and yet be excluded from 
offences against all the rest, which constitute the great bulk and 
business of the postal system ? If it be said that slaves are 
equally within the mischief and policy of all the offences of the 
act, but that evidently as to those offences of which the penal- 
ties are pecuniary fines, or pecuniary fines and imprisonment, 
they were not in contemplation of Congress, because they can- 
not pay a fine, and to imprison them until the fine be paid, would 
be but to infiict unjust punishment upon their innocent masters ; 
it may be said- with equal force and truth, that neither in respect 
to the offences of which the penalty is imprisonment alone, 
could slaves have been in legislative contemplation, since depri- 
vation of liberty, in a legal sense, is, by the law of his condi- 
tion, as much an impossible thing to the slave as the payment 
of a fine by him, while in either case the loss of his services, 
di^ring imprisonment, falls identically as the same unjust pun- 
ishment upon his innocent owner. If, indeed, a slave cannot 
be imprisoned for not paying a. fine, how can he be imprisoned 
for any other delinquency ? And is not an imprisonment of the 
slave for an offence against the law, just as much an unjust pun- 
ishment of his unoffending owner, as if the slave be imprisoned 
for not paying a fine, which is a penalty imposed by law r What 
is the difference in principle or in fact ? If it be said that the 
slave has the pnysical capacity to suffer punishment by impri- 
sonment, so also has he physical capacity to suffer punishment 
by paying a fine, though he has no legal capacity to do either : 
and you may as well compel the master to pay the money of the 
fine, AS to V;ompel him to part with the time and labor of his, 
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slave, worth more to him, in many cases, than forty-fold the fine ! 
Surely it behooves those who contend for a construction of the 
act of Congress which is so much at variance with the ordinary 
and established rules of constructidti, and with all the other ac- 
tion of the Federal Government concerning slaves, to reconcile 
these numerous contradictions and incongruities. And yet no 
explanation has been ofi*ered. None can be given. 

It is therefore respectfully, but earnestly submitted, that upon 
no principle of rational, or consistent interpretation, can the 
slaves be included within this act. 

If the foregoing views are not wholly erroneous, it has been 
conclusively shown — 

1. That, in ordinary legal contemplation and parlance, slaves 
are not regarded as persons, but as property ; and that, although 
as chattels, they must still be, and remain natural persons, yet 
that they are not, and from the law of their condition, necessa- 
rily cannot be, legal or civil persons : hence that, prima facie^ 
in general statutes of the States, or general acts of Congress, 
they are not included — such statutes, or acts ordinarily having 
reference only to legal or civil persons ; and that in order to in- 
clude slaves, they must be mentioned eo nomine^ or by words of 
special description, or by necessary implication. 

2. That in the penal code of the Federal Government, slaves 
are no where mentioned, eo nomine^ or by words of special de- 
scription ; and that, although from the object and policy of many 
of the penal acts, it would seem that slaves ought to have been 
included, and, in the absence of any thing to the contrary, might 
possibly be construed to b^ included by necessary implication, 
yet that, in respect to those very acts, by the character of the 
penalties imposed, in the great mass and majority of cases, 
slaves are, by the law of their condition, necessarily and abso- 
lutely exempt. 

3. That of this character is the particular act, and espe^ 
cially the particular provision of the act, under which this pros- 
ecution is instituted. 

To all of which, it might be added, if need be, that neither 
in the summoning of slave witnesses, the most common and im- 
portant witnesses, for, or against, their fellow-slaves ; nor, (pur- 
suant to that humane clause of the Federal Constitution which 
stipulates that " excessive bail shall not be required,*') in allow- 
ing, or providing for the taking uf bail in the case of slaves, 
who cannot enter into bail-bonds for themselves, and who are 
therefore, under the general law, now incapable of being bailed 
at all, and the Constitution thus made a dead letter, in that re- 
spect, so far as they are concerned ; nor, in adapting the mode 
and incidents of trial to suit the civil and social 8tatu9 and char- 
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acter of the slave ; nor, in providing suitable and sufficient pen- 
alties for slaves, and avoiding the inequality, fatuity and injus- 
tice of putting the white citizens and freemen of the whole coun- 
try together with the negro slaves of the South, in the same 
offences, and the same punishments — side by side in paying 
fines or at hard labor in prison, or otherwise ; nor in providing 
just compensation to their owners for the loss of the services, or 
of the total value of slaves, when they are thus taken for the 
public use ; nor in providing for their safe and speedy return or 
delivery to their owners, after the period of punishment has ex- 
pired ; in none of these important respects, most, or all of which 
are, deemed necessary or proper to be pVovided for, in the penal 
codes of all the slave-holding States — and in no view whatever, 
do slaves, in any instance, and certainly not in this act^ seem to 
have been in the mind and contemplation of Congress. If, there- 
fore, Congress has passed a penal cnde for slaves at all, it hap 
designedly enforced it by penalties which necessarily exclude 
them from its provisions, and it has provided no machinery for 
its administration by the Courts ! Such is the dilemma to which 
the Government is driven in this case. 

II. In respect to the Constitutionality of the act if it be held 
to include slaves, no answer to the points raised in the opening 
argument for the defendant, has been fur ished or attempted by 
the counsel for the Government. They appear to be unanswer- 
able, however they may be overlooked or avoided. It may be 
pardoned to state them more fully. 

1. Congress has no Constitutional authority to treat a slave 
as a free man, or civil person ; it cannot endow him with the 
right to be tried as such ; it cannot subject him to the obliga- 
tions or penalties, which can be fulfilled or discharged only by 
freemen, or civil persons — therefore it cannot give him the right 
of trial by a jury of his peers — and it can try him by jury in no 
other way. Nor can it compel him to pay a fine or part with 
liberty — things impossible to be done by a person in his condition* 
To assume this power, is to assume authority to change the civil 
status, the legal character and relations of slaves, a matter pecu- 
liarly and exclusively of State sovereignty and jurisdiction. 

2. The Federal Government has no Constitutional authority 
to punish slaves at all. " The Judicial power of the Federal 
Government," says St. George Tucker, *' extends to all cases in 
law and equity, arising under the Constitution. Now, the pow- 
ers granted to the Federal Government, or prohibited to the 
States, being enumerated, the cases arising under tho Constitu- 
tion can only be such, as arise out of some enumerated power 
delegated to the Federal Government, or prohibited to those of 
the several States. These general words include what is com- 
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prehended in the next clause, viz. cases arising under the laws of 
the United States." 1 Tucker's Com. Black. App. 418. See 
also 2 Story on Constitution U. S., p. 420-1. And the Supreme 
Court say in Dred Scott v. Sanford : " The power of Congress 
over the person or property of the citizen can never be a mere 
discretionary power under our Constitution and form of Gover..- 
ment. The powers of the Government and the rights and priv- 
ileges of the citizen are regulated and plainly defined by the 
Constitution itself.*' • ♦ ♦ « ^.nd the Federal Government 
can exercise no power over his person or properti/, beyond what 
that instrument confers, nor lawfully deny any right which has 
been reserved.*' 19 Howard U. S. R., p. 440-450. Now in re- 
spect to slaves, the court say, as we have seen, " The only two 
provisions which point to them and include them, treat them as 
property, and make it the duty of the Government to protect 
it ; no other power, in rehation to this race, is to be found in 
the Constitution ; and as it is a Government of special, delega- 
ted powers, no authority beyond these two provisions can be 
Constitutionally exercised. The Government of the United 
States had no right to interfere for any purpose but that of pro- 
tecting the rights of the owner, leaving it altogether with the 
several States to deal with this, race, whether emancipated or 
not, as each State may think justice, humanity, and the interests 
and safety of society require. The States evidently intended 
to reserve this power exclusively to themselves** p.p. 425, 426. If 
then it be true, as it is universally conceded to be true, that the 
Federal Government is a Government of special, delegated pow- 
ers ; and if it be true, as we are bound to aecept it to be true, 
under the adjudication of the Supreme Court, that the only 
Constitutional power delegated to the Federal Government in 
respect to slaves, is the power to protect them as the property 
of their owners ; it would seem to follow not only as a natural, 
but as a necessary and irresistible consequence, that the Federal 
Government has no criminal jurisdiction over them whatever. 
The case is diflFerent in regard to the States. The power and 
authority of the States over their slaves, is sovereign, supreme, 
unlimited. The only power delegated by the several States to 
the Federal Government in respect to slaves was the "power," 
in the language of Chief Justice Taney, deliy^ ring the opinion 
of the Supreme Oourt, " the power to protect them as property ;" 
all other powers, therefore, in reference to them, were reserved 
to the several States respectively. To punish slaves therefore, 
and to keep them under due discipline, is thus a matter exclu- 
sively of State jurisdiction. 

The slave may be duly^ punished by the State laws for crimes 
of any character — he is under the absolute dominion of the 
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State Governments — ^but he is known to the Federal Govern- 
ment only nA property y and to be protected as such, — the property 
of his masters, the depositaries of State sovereignty and power. 
And while the Federal Government, so far as is known, has 
never presumed to pass any penal law specifically embracing 
slaves, and has never before this prosecution asserted jurisdiction 
over them in criminal cases, each of the several slave-holding 
States, on the other hand, has enacted virtually a separate code 
of laws for the punishment and protection of slaves, in which, 
alike in the character and number of offences, and the kind and 
degree of punishment, due regard is had to the social, civil, and 
political differences between the dominant and the subject race, 
and in which, while proper subordination and goodly courses are 
carefully preserved, substantial safeguards ai e provided for the 
personal security of the slave. Nor does any inconvenience 
arise to the Federal Government from this want of criminal ju- 
risdiction over slaves, since the State laws thus provide full and fit 
punishment for all offences of which a slave may be guilty. The 
case at bar is a case in which, as is well known, slaves have often 
been prosecuted and punished under the laws of the State of Vir- 
ginia, in the Hustings Court of this City of Kichmond. And 
the fact that this case, so far as is known, is the first case in 
which, since the foundation of the Government (a period of sev- 
enty odd years) this Court has ever been asked to take jurisdic- 
tion over a slave, would seem very strongly to indicate the ab- 
sence of any necessity for the assumption of jurisdiction, in 
such cases, by the Federal Courts 

Now it may be said, in answer to these views, that the Con- 
stitution expressly gives Congress the power " to establish Post- 
oflSces and post roads,'* and therefore, by implication, power to 
protect them after they are established, and the splendid judg- 
ment of Chief Justice Marshall, in M'Culloch v. The State of 
Maryland, 4 Wheat. 417, may be cited, in which this doctrine 
was incidentally discussed and established. 

"But the answer to that view is furnished by the Supreme 
Court in Dred Scott v. Sanford, 19. How. p. 425. And how- 
ever true and irrefragable may be the logic of Judge Marshall 
in M'Culloch V. The State of Maryland, yet it may be said that 
it applies only to such persons as those over whom the Federal. 
Government has general jurisdiction, and not to slaves, in re- 
spect to whom, the same Supreme Court have solemnly declared 
that^" The only two provisions in the Constitution which ppiot 
to them and includ. them, ti-eat them as propej-ty, and make it 
the duty of the Government to protect it. No other power, la 
V- relation to this race, is to be found in the Constitution ; and as 
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this is a Governpient of special, delegated powers, no authority 
beyond these two provisions can be constitutionally exercised." 

But whatever may be thought of this denial to the Federal 
Government of general jurisdiction over slaves, it must be con- 
ceded by all, that it can exercise jurisdiction, if at all, only in 
accordance with the law of their condition, their legal status in 
the several States, a matter which the Federal Government 
cannot alter or aflFect. And, therefore, in any light, the penil- 
ties of this act, if applied to slaves, are unconstitutional. 

3. This act is unconstitutional, if it include slaves, be- 
cause it makes no compensation to the owner for property taken 
for the public use. It is true that the origin of the 5th amend- 
ment to the Constitution which provides that " private property 
shall not be taken for public use, without just compensation," was 
the apparent necessity of protecting private property from un- 
just seizure in times of 'war ; but that circumstance can scarcely 
be judicially held to confine the application of the great Consti- 
tutional right, thus secured, to the extraordinary cases of public 
invasion or hostilities. Indeed nothing is more common than 
for the Federal Government in time of profound peace to pay 
for private property taken for public use, as in the case of sites 
for Custom Houses, of which an illustration is furnished in the 
site of the elegant structure in which this Court is held and the 
Post-office establishment located. Nor will it do to say that 
these are all cases of fair purchase on the part of the Govern- 
ment — that fact is but a recognition of the sacred rights of pri- 
vate property; and if the Government cannot, without just 
compensation, take the property of the citizen for one purpose, 
it is difficult to see how it can take it for any other purpose 
whatever, or if for any one purpose, then not for all. When- 
ever taken at all, it is taken for some real or supposed public 
good, and the public, under the Constitution, must pay for it. 
If the Govermnent cannot take a site on which to build a Post- 
office, without paying for it, how can it seize property in the 
shape of slaves, whether for punishment or otherwise, in order 
to keep up the Post-office, or postal system, after it is establish- 
ed ? Does it matter to the owner whether the slave is seized as 
" property,*' or as a ^' person," since whether taken as the one 
or the other, the legal character of the slave as property rejnains, 
the same^ and the loss and injury to the owner identical ? And 
although it should be admitted to the fullest extent, for which 
it is contended, that slaves are to be viewed in the two-fold char- 
acter ot property and persons, yet is it not perfectly apparent, 
even upon this hypothesis, that whether dealt with, as prop- 
erty or as persons, this two-fold character cannot be disre- 
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garded, so that if the slave be punished as a per son j he must 
still be paid for as property ! 

It is quite in vain to say that it is an incident of property in 
slaves, that it may be forfeited to the Federal Government, if 
the slave commit an oflFence against its laws. In the eye of the 
law, under the Constitution of the United States, and the Con- 
stitutions and laws of the several States — slave property is pre-' 
cisely like any otli^r property, and to be protected as such, and 
has identically the same legal incidents ; and if the rights of 
the owner of a slave in and to his labor and services, can be 
forfeited to the Federal Gove nment by reason of any action of 
the slave, then the anomclous absurdity would follow that the 
title of the owner is placed at the mercy of the property owned/ 
It is the legal ii^cident of no kind of property whatever, to have 
the capacity to forfeit or affect the title of its owner by any 
action of its own, however true it may be that the value of a 
slave or of other animate property, may be injured by negligent 
or vicious conduct on its own part. And this is the true, the 
clear and broad distinction to be taken. If it be conceded that 
the Federal Government has the Constitutional fight, in self- 
defence, or in protection of its property or citizens, to punish 
slaves at all, yet, as we have seen, it must do so by penalties 
compatible with their legal condition, and in subordination to the 
vested rights of the^ owner. Property in slaves existed before, 
and exists independently of, the Constitution, which did not cre- 
ate, but recognizes and protects it. Johnson v. Tompkins, 1 
Bald. Rep. 596. Dred Scott v. Sanford, 19, How. 419. If the 
Federal Government punish slaves as persons, it must remem- 
ber that they Q,xe property also, and as such must be protecteid 
and paid for, when seized and used for the public good. The 
several States undoubtedly have the right to say that the owner 
shall lose his title to the services of his slave, if the slave com- 
mit an oJflTence against the Uw, and some of the States haye vir- 
tually done this by prescribing the penalties of death or trans- 
portation for slaves, in certain oases, without providing compen- 
sation to the owner. This has been done as a part of their mu- 
nicipal polity and police in respect to slaves, upon the idea that 
by tying the self-interest of the master the more closely to the 
common-weal, greater diligence would be encouraged on hiapart, 
alike by coercion and kind treatment to keep his slaves in due 
subordination and goodly courses. Therefore, in some States 
the master gets only half or two-thirds of the value of the sl^ve 
who .o hung for crime, in others, nothing : of which the frequent 
consequence is, that no sooner is a capital Crime committed by 
the slave, than he is run oflF to another State and sold, and pub- 
lic justice thwarted— a condition of things avoided in Virginia, 
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Maryland and other States, by paying the full value of the 
slave. Now the several States may do this, or they may take 
slave-property or property of any other kind lor public use, 
without just compensation — they may even anniliilate all prop- 
erty in slaves by general emancipation — because they have ab- 
solute sovereignty and jurisdiction over the subject of slaves and 
slave-property — and there is nothing in the Constitution of the 
United States, which forbids it ; for the limitation in question 
applies not to the States, but to the Federal Government. Thus 
in Barron v. The Mayor and City Council of Baltimore, 7 Pe- 
ters, p. 243, Mr., (now Chief Justice) Taney, then at the bar, 
on rising to speak to that point, was stopped by the Court, and 
Judge Marshall, delivering its opinion, said " the question pre- 
sented is, we think, of great importance, but not of much diffi- 
culty," and decided that, "The provision in the 5th amendment 
of the Constitution, declaring private property shall not be taken 
for public use, without just compensation, is only a limitation of 
the power of the United States; it is not applicable to the legis- 
lation of the several States." While, therefore, the several 
States are at full liberty, in the exercise of sovereign power, to 
take private property for public use, without compensation, no 
such power is vested in the Federal Government. The only 
power, say the Supreme Court, — certainly the paramount duty — 
of the Federal Government in respect to slaves, is to protect the 
rights of property of their masters in and to them. To seize 
and carry them away, and keep them out of the service of the 
owner and beyond the jurisdiction of his sovereign State, for 
the emolupient or advantage of the Federal Government, with- 
out compensation to the owner, would certainly be a strange 
way of showing that protection 1 Whether the slave be seized 
and carried away to be employed directly on works of public 
utility for the Federal Government, or to be punished by being 
employed, in "imprisonment and confinement to hard labor" 
for the profit, advantage or benefit of the Federal Government, 
matters but little to the owner whose property is thus appropri- 
ated without compensation, and it amounts to but -mockery to 
tell him that his property is used or destroyed by the Govern- 
ment in self-defence ! Private property is always taken by the 
Government in self-defence, or for self-advantage. The man- 
ner in which, or the purpose for which, or the cause or necessity 
for which, the Government proposes to use or appropriate, slave 
property, or any other property, without just compensation, can- 
not in any wise alter, or afiect, the obligation to pay for it. 
Whether, for instance, in time ot war, a slave, in a sudden em- 
ergenc, , be pressed into public sernce, (as at the defence of 
New Orleans), either as a teamster, or as an artillery man, or as 
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a soldier of the line, whether he be used in the papacitj of 
"property" or a "person," to work, or fight, cannot vary the 
Constitutional obligation and duty of the Goyemment to pay the 
owner the full value of his services, during the time the slave is 
thus employed for the public good, or to pay for his whole value 
in case of his permanent detention or of his being killed. The 
public must be the judge of its own necessities, and of the man- 
ner and time of taking private property for public use, as well 
as of the uses and purposes for which it is to be employed ; but 
this fact cannot abrogate its responsibility to pay for the prop- 
erty it thus appropriates to its real or supposed necessities. 
Least of all, can it be urged that in punishing slaves by fine and 
imprisonment, or by imprisonment until the fine be paid, where 
fine alone is imposed, the Federal Government would not take 
them as property, but as persons responsible to penal laws, and 
that the loss to the owner, of his property, follows incidentally 
as a natural and unavoidable consequence of property in slaves. 
For this assumes, first, that slaves can be punished by penalties 
incompatible with the fundamental law of their condition. It 
assumes, secondly, that the loss or damage inflicted upon the 
owner, is incidental, which is not the fact. It assumes, thirdly, 
that if such loss be incidental, that circumstance would afiect 
the right and principle of compensation. Certainly the Fede- 
ral Government can inflict no penalty upon the slave which is 
inconsistent with, or repugnant to, the law of his condition ; for 
it must be conceded that the Federal Courts are bound to re- 
spect and to protect that law, the stattis of the slave being a 
matter exclusively of State jurisdiction. It must be equally ap- 
parent that the loss resulting to the owner from the service and 
detention, or destruction of his property, is direct and positive, 
and susceptible of clear and easy calciuation — such as is made 
every day in actions of detinue or trover for slaves. Nor, if 
the fact were otherwise, would the conclusion be different. For, 
if the loss to the owner, of the labor and services of the slave, 
be the certain and inevitable consequence of its seizure and de- 
tention, or annihilation, it matters nothing in substance, whether 
that loss be direct or incidental — the fact of the loss to the 
owner by the appropriation of his private property by the pub- 
lic, for its own emolument or use, or in furtherance of its policy, 
is that which constitutes \\iQ gravamen and justice of the charge, 
and which must fix upon the public the responsibility of paying 
for it. And so are all the analogies of the law. Whether, for 
instance, a defendant is liable in trespass vi et armiSj for a direct 
injury, or in case, for consequential damages, often presents a 
nice question in special pleading ; but the fact of his liability, 
in law and injustice, is equally as certain and well settled, in 
13 
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the one case as in the other, and the recovery as great, accord- 
ing to the evidence of the actual loss sustained. The truth is, 
that the whole idea of the legal responsibility of the slave to 
the Federal Government for offences against its laws, and there- 
fore of the liability of the owner incidentally to the loss of his 
property in consequence of the punishment of the slave by im- 

{^risonment or death, rests, it is respectfully submitted, upon a 
iallacy, which is the result of that radical misconception of the 
legal status and relations of slaves which has been pointed out 
and established in another part of this argument. The slave is 
a chattel in the eye of the law, and nothing more. He has no 
civil or political rights, and therefore no corresponding respon- 
sibilities or relations to the State. He is punishablehy statute, 
when included by name, description or necessary implication, as 
a nat ral person ; but always and only in a manner compatible 
with the law of his condition, as a chattel. The several States, 
having sovereign and absolute jurisdiction over the subject, may 
or may not, according to their views of municipal or domestic 
policy, compensate the owner for the value of the slave, in case 
of his transportation or capital punishment. But that circum- 
stance in no wise affects the fact, which is the grand suistratum 
of the only consistent and rational system of jurisprudence upon 
the subject, that slaves, as such, being mere property, have no 
civil or political rights, obligations, or relations, and are therefore 
iuaapable of being held to the same kind or degree, or to any 
kind or degree of responsibility, as persons having civil and po- 
litical rights, obligations and relations. Their punishment is 
always, and necessarily, a matter of positive statute, and ex vir- 
tute magistri — based, not upon any recognized civil, social or 
political obligation of the slave to obey the law, but upon the 
sovereign and supreme mandate of his master, embodied in the 
law, the observance of which is enforced by penalties inflicted 
for its violation. The slave is punishable, but upon a different 
principle, and in a different manner, and often in a different de- 

free, from that in which a civil and political person is punished, 
[e is punished as a matter of chastisement and discipline, ac- 
cording, indeed, to principles of natural justice and moral obli- 
gation; but certainly not upon any hypothesis of violated civil, 
or political obligations, the sanctity of which is to be enforced 
or preserved by the surrender, or forfeiture by him, in whole, or 
in part, of civil or political rights and franchises, such, for in- 
stance, as the deprivation of property, or of liberty, or of the ca- 
pacity to hold, or take offices of public emolument, honor and 
trust. Obviously this vast, radical and all-pervading difference 
results necessarily from the established and conceded absence, 
on the part of the slave, of all civil, or political rights, and re- 
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lations to the State — ^that organized sovereignty whose will is 
his law, of which he forms no constituent element, in which 
he has no voice or influence, and to which he stands as a chattel, 
the subject of property and the object of the civil rights of 
others, the component parts of that supreme and sovereign 
power over and above him. This was the legal stattis of the 
slave at the time of the adoption oi *^^he Federal Constitution, 
and it so continues. That instrument recognizes and protects 
slavery as it then existed and still exists in the several slave- 
holding States, and, therefore, in the penal laws of the Federal 
Oovemment in regard to slaves, it must recognize and respect 
that great fundamental fact. This, therefore, being true — since 
in a legal sense — ^in the sense of obligation correlative to right 
— ^in the sense of the maxim. Jus et obligatio sunt correlata — 
the slave is not bound to obey the laws, either State or Federal, 
he cannot be punished upon that hypothesis. He cannot be pun- 
ished by the forfeiture or deprivation of any civil or political 
right, possession, franchise, or immunity — ^he has none to forfeit 
or lose. Still less can he, by any act of his own, directly or in- 
cidentally, forfeit, transfer or affect the legal rights of others, 
the right of property, for instance, in his labor and services, 
the right of property in and to himself and his posterity, which, 
by the law of his condition, is vested in his owner. While, 
therefore, he is certainly punishable for crime, yet so far as the 
Federal Government is concerned, beyond all question he can- 
not be punished as a civil or political person, a person having 
civil, or political rights, obligations or responsibilities, but he 
must be punished, if at all, in strict accordance with the law of 
his condition, in profound respect to his established legal status^ 
and only and always in perfect subordination to the vested rights 
of his master in and to him as property^ guarantied, and secured 
as thej are, in the most positive and emphatic manner, by the 
Constitutions and laws of the several sovereign States in which 
he exists, and sanctioned and shielded by the Constitution and 
laws of the United States. In so far, then, as this act of Con- 
gress attempts to punish slaves by pecuniary fines and imprison- 
ment, it is clearly unconstitutional ; and in so far as it attempts 
to do this, without providing just compensation to the owner for 
the detention and loss of his property thus taken by the public for 
its own use and purposes, it is still more clearly and manifestly 
unconstitutional andrvoid. 



The foregoing argnmentii were wiitten out by the counsel at our request. 
That of Mr. Howard, in reply, he informs us, is fuller, or more in detail, than 
was the oral presentation of his yiews. — [l^D, 
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Taney, Ch. J., delivered the opinion of the Court; 

The prisoner (Amy) in this case was indicted for stealing a 
letter from the post-office, containing articles of value, particu- 
larly described in the indictment. It appeared in evidence on 
the trial that she was at the time the offence was committed, 
and at the 'time of trial a slave, and her counsel therefore 
prayed the direction of the court to the jury that the prisoner 
was not embraced in the description of persons to which the law 
in question applied, and upon whom it intends to inflict punish- 
ment. 

The motion was overruled by the court and the prisoner un- 
der its direction was found guilty by the jury, as charged in the 
indictment. 

And a motion is now made to set aside the verdict and grant 
a ne^ trial, upon the ground that the instruction asked for ought 
to have been given, and that the court erred in refusing it. . 

The act of March 8d, 1825, section 22, under which the pris- 
oner is indicted, provides that if any person shall steal, or take 
a letter from the .mail, or any post-office, the offender shall, upon 
conviction thereof, be imprisoned not less than two, nor more 
than ten years. 

It has been argued in support of the motion that a slave, in 
the eye of the law, is regarded- as property. And as the act of 
Congress speaks only of persons^ without any reference to the 
property of the master, and makes no provision to compensate 
him for its loss, it was not intended and does not operate upon 
slaves. 

It is true that a slave is the property of the master, and his 
right of property is recognized and secured by the Constitution 
and laws of the United States. And it is equally true that he 
is not a citizen, and would not be embraced in a law operating 
only upon that class of persons. Yet, he is a person, and is al- 
ways spoken of and described as such in the State papers and 
public acts of the United States. 

Thus, the two clauses in the Constitution which point particu- 
larly to property in slaves and sanction its acquisition and pro- 
vide for its protection, both speak of them as persons without 
any other or further word of description. 

The clause which authorized their importation declared '^ that 
the migration or importation of such persona as any of the 
States now existing shall think proper to admit, shall not be 
prohibited by Congress prior to the year one thousand eight 
hundred and eight." 

And the clause intended to protect the right of property in 
the master provides ^' that no person held to service or labor in 
one State, under the laws thereof, escaping into another, shall, 
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in consequence of any law or regulation therein, be discharged 
from such seryice or labor ; but shall be delivered upon claim of 
the party to whom such labor or service may be due.*' 

And the 3rd clause of the 2d section of the first article, 
which apportions the representation in Congress among the sev- 
eral States, describes them by the same word and provides "that 
representation and direct taxes shall be apportioned among the 
several States which may be included within this Union, accord- 
ing to their respective numbers, which shall be determined by 
adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not 
taxed, three-fifths of all other personsy'* and under this descrip- 
tion slaves have always been enumerated in the census ; and the 
slaveholding States represented in Congress according to their 
numbers in the proportion specified, and no one has ever ques- 
tioned the right of the slave holding States to this representa- 
tion, or doubted the meaning of the words all other persons. 

It is evident, therefore, that the word person is used in the Con- 
stitution to describe slaves as well as freemen. And a Court of 
Justice would not be justified in refusing to give the same word 
the same construction, when it is used in an act of Congress, unless 
there was something in the object and policy of the law, or in 
the provisions with which the word was associated, which mani- 
festly indicated that it was used in a different and narrower 
sense, and intended to be confined to persons who are free. 

There is certainly nothing in the object and policy of the law 
in question from which it can be inferred that slaves were not 
int^i^d^d to be punished for the ofi*ences therein enumerated. 

The oflFences were as likely to be committed by slaves as by 
freemen, and the mischief is equally great whether committed 
by the one or the other. And if a slave is no.t within the law, 
it would be in the power of the evil disposed to train and tutor 
him for these depredations on the mails and post offices, and as 
the slaves could not be a witness, the culprit, who was the real 
instigator of the crime, would not be brought to punishment. 
And if the slave himself is not within the law, the crime might 
be committed daily and with perfect impunity, and all of the 
safeguards which Congress intended to provide for the protec- 
tion of its mails and post-offices would be of no value. Such a 
construction would defeat the whole evident object and policy 
of the law, and would rather tempt to the commission of these 
ofiences by the certainty of impunity, than to prevent them by 
the fear of punishment. 

In expounding this law, we must not lose sight of the two-fold 
character which belongs to the slave. He is a person and also 
property. As property, the rights of the owner are entitled to 
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the protection of the law. As a person, he is bound to obey 
the law, and may, like any other person, be punished if he offen Js 
against it ; and he ma^ be embraced in the provisions of the law, 
either by the description of property or as a person, according 
to the subject-matter upon which Congress or a State is legisla- 
ting. 

It is true, that some of the ofiences created by this act of 
Congress, subject the party to both fine an4 imprisonment. And 
it is evident that tlie incapacity and disabilities of a slave were 
not in the mind and contemplation of Congress when it inflicted 
a pecuniary punishment. For he can have no property, and 
is also incapable of making a contract, and consequently could 
not borrow the amount of the fine; and a small fine, which 
would be but a slight punishment to another, would, in, ef- 
fect, in his case, be imprisonment fpr life, if the Court 
adopted the usual course of committing the party until the 
fine was paid. And we think it must be admitted that in 
imposing these pecuniary penalties Congress could not have, in- 
tended to embrace persons who were slaves, and we greatly 
doubt whether a Court of Justice could lawfully imprison a party 
for not doing an act which by the law of his condition it was 
impossible for him to perform. And to imprison him to compel 
the master to pay the fine, would be equally objectionable, as 
that would be punishing an innocent tnan for the crime of 
another. 

The case before us, however, does not involve this question ; 
and we must not be understood as expressing a decided opinion 
upon it. The offence of which the prisoner has been found 
guilty, is punished by the law by imprisonment only ; and that 
punishment is, without doubt, looked to with as much apprehen- 
sion and fear, and felt as severely by the slave as it is by the 
freeman. 

But, although the difficulty above mentioned, will arise in 
passing the sentence of the law, where both fine and imprison- 
ment are imposed, yet that circumstance will not justify the 
court in departing from the sense and meaning in which the word 
persons is used in the Constitution; especially when it is obvi- 
ous that the whole object and purpose of this act of Congress 
would be defeated if the word person^ as used in it, Was held 
not to embrace a person who was a slave. 

Nor do we doubt the authority of Congress to pass this law. 
It is true that no compensation is provided for the master for 
the loss of service during the period of imprisonment. But.the 
clause in the 5th amendment of the Constitution, which declares 
that private property shall not be taken for public use without 
just compensation, cannot, upon any fair interpretation, apply 
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to the case of a slave who is punished in his own person for an 
offence committed by him, although the punishment may inci- 
dentally affect the property of another to whom he belongs. 
G[]he clause obviously applies to cases where private property is 
taken to be used as property for the benefit of the government, 
and not to cases where crimes are punished by law. And if, in 
one of those contingencies which sometimes arise in time of war 
a slave is pressed by the proper authority into the public service 
in order to be employed as a laborer or teamster, or in any other 
manner, this clause of the constitution undoubtedly makes it 
the duty of Congress to compensate the master for th^ loss he 
sustains. In such cases and in all other cases where the slave 
is taken and used as property for the benefit of the government, 
the government acts directly and exclusively upon the master's 
right of property ; without any reference to the personal rights 
or personal duties of the slave towards the government. It deals 
with him as property only, and not as a person, and as it takes 
property to be used for the public emolument it must pay for it. 

But punishment for crime stands upon very different^ princi- 
ples. A person, whether free or slave, is not taken for public 
use, when he is punished for an offence against the law. The 
public in such cases acts in self-defence to preserve its own ex- 
istence and protect its members in their rights of person and 
rights of property. And the loss which the master sustains in 
his property is incidental, and, necessarily arises from its two- 
fold character, since the slave as a person, may commit offences 
which society have a right to punish for its own safety ; although 
the punishment may render the property of the master of little 
or no value. But this hazard is Unavoidably and inseparably as- 
sociated with this description of property ; and it can furnish no 
reason why a slave, like any other person, should not be punish- 
ed by the United States for offences against its laws, passed 
withm the scope of- its delegated authority. 

It is not for the Court to say whether the Government is or 
is not bound, in justice, to compensate the master for the loss of 
service during the time the slave shall be imprisoned. The ques- 
tion does not depend upon any provision in the Constitution, nor 
has it been provided for by any act of Congress ; and, as the 
matter now stands, it is a question for the decision of the politi- 
cal department of the Government, and not for the judicial ; 
and, consequently, is one upon which this Court forbears to ex- 
press an opinion. It would seem from the statements in the ar- 
gument at the bar, that, in different slaveholding States, differ- 
ent opinions upon the subject have been adopted and acted on 
by the constituted authorities. 

In maintaining the power of the United States to pass this 
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law, it is however proper to say tkat as these letters with the 
money in them were stolen in Virginia, the party might un- 
doubtedly have been punished in the State tribunals, according 
to the laws of the State, without any reference to the Post Of- 
fice or the act of Congress, because from the nature of our gov- 
ernment the same act may be an ofience against the laws of the 
United States, and also of a State, and be punishable in both. 
This was considered and decided in the Supreme Court of the 
United States, in the case of Fox v. the State of Ohio, 3 How- 
ard, 433, and in the case of the United States v. Peter Mari- 
gold, 9 Howard, 560 ; and the punishment in one sovereignty is 
no bar to his punishment in the other. 

Yet in all civilized countries it is recognized as a fundamental 
principle of justice, that a man ought not to be punished twice 
for the same offence. And if this party had been punished for 
the larceny in the State tribunal, the court would have felt it to 
be its duty to suspend sentence, and to represent the facts to the 
President, to give him an opportunity of ordering a nolle prose- 

?uiy or«granting a pardon. But there does not appear to have 
een any proceeding in the State tribunals, or under the State 
laws, to punish the offence. And as the prisoner has been pro- 
ceeded against according to the laws of the United States, and 
found guilty by a jury selected and empanneled according to the 
act of Congress, we see no ground for setting aside the verdict 
or suspending the sentence. 
And the motion is, therefore, overruled. 
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LIEN OF THE FL FA.— TEUST DEEDS, 

Evana Ihutee y. Crouch's adm'r. et ais. 

In the Supreme Court of Appeals of Virginia. Spring Term, 1859. 

A pre-existing debt is, of itself, a valnahle consideration for a deed of trast 
for its secarity. Such deed, if duly recorded and not executed with a 
fraudulent intent, known to the trustee or beneficiary, is valid against all 
prior secret liens and equities and all subsequent alienations and incum- 
brances. 

It is not necessary that it should be lexecuted, or known to the trustee or 
beneficiaries before the intervention of subsequent claims. 

The deed being apparently for the benefit of creditors, their acceptance of 
it will be presumed. 

The term " assignee" in § 3, chap. 188 of the Code, construed to be used in 
its broad and general sense. 

Distinctions between the lien and operation of the Ca. Sa,, and the contin- 
uing lien given by | 3, chap. 188 of the Code. 

The act. Code chap. 188, i 3, gives as to choses in action, a continuing lien 
after the return day, with the exceptions therein mentioned. 

A deed of trust, by an execution debtor, conveying a chose in action to a 
truistee, for the benefit of creditors, and duly recorded, takes precedence 
of the lien of an execution ; whether the return-day of the execution has 
passed, or it is still alive in the hands of the officer. 

In the year 1825 William & Daniel Kyle & Co. sued out an 
attachment against Daniel Connelly as an absconding debtor 
who was indebted to them in the sum of $1,103 70. A few 
days after the attachment was levied Connelly conveyed, in trust, 
the property levied on by the attachment to secure dehts due by 
him to Thomas & Richard Crouch and Baldwin & Ives and others. 
The attachment was resisted by the beneficiaries under the trust 
deed but was sustained by the County Court of Amelia. To 
this decision a sup^sedeas was obtained and Thomas Crouch, of 
the firm of Thomas & Richard Crouch, and George Ives, of the 
firm of Baldwin k Ives, became joint securities on the appeal 
bond in the sum of $2,300. The Circuit Court reversed the 
judgment of the County Court, and from that decision the at- 
taching creditors, Kyle & Co., obtained an appeal to the Court 
of Appeals. The Court of Appeals reversed the judgment of 
the Circuit Court and afiSrmed the judgment of the County 
Court. The attaching creditors, Kyle & Co., then instituted 
suit against Thoma;)3 Crouch on the supersedeas bond, George 
Ives, his co-obliger, having in the meantime died ; and on the 
8th day of June, 1850, judgment was obtained thereon against 
Crouch, which he compromised by the payment of 1,800 as of 
the 1st day of October^ 1850. 
13* 
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In 1854 Thomas Crouch instituted suit in the Circuit Court 
in the City of Richmond against the personal representative of 
George Ives deceased, the executors of his former represent^/- 
tive, his widow and children and the guardian of his children 
alleging that George Ives died seized of a lot of land in the 
City of Richmond, and that the guardian of his children 
held certain personal property derived from George Ives' estate. 
The answers of the defendants admitted that George Ives was 
entitled to a moiety of a lot in Richmond, and that the guardian 
of his children had in his possession $877 09 derived from 
George Ives* estate. 

On the 1st of February, 1855, the Circuit Court, of the City 
of Richmond, decreed that the estate of George Ives, deceived, 
was indebted to Thomas Crouch in the sum of $900, as of the 
1st. of October,. 1850, on account of the joint debt, which had 
been wholly paid by Crouch. The lot was directed to be sold 
and the proceeds of sale $406 80 were deposited in bank to 
the credit of the cause and the guardian of Ives' children also 
deposited in bank to the credit of the cause the further sum of 
$737 60 and the costs of the suit. 

In May, 1852, Samuel C. Greenhowhad obtained a judgment 
against the said Thomas Crouch and others for $1,154 90, on 
which several executions had been issued previous to February 
1st., 1855, the date of the decree in favor of Crouch. On the 
17th day of February, 1855, a new execution, issued on Green- 
how's judgment, which went into the hands of the sheriff of 
Henrico, at 12 o'clock, M. of that day, and a further execution 
went into the hands of the sheriff of the City of Richmond on 
the 19th day of February, 1855. 

Thomas Crouch executed a deed of trust for the benefit of 
certain creditors mentioned therein to Thomas J. Evans, trustee, 
which was dated the 15th day of February, 1855, and recorded 
February 17th, 1855, at 2 o'clock, P. M., which deed conveyed 
all Crouch's interest under the decree of February 1st., 1855. 

On the 27th day of February, 1855, Greenhow filed his peti- 
tion in the suit of Crouch v. Ives' adm'r. et. als., claiming that 
by virtue of the lien of his executions he was entitled to the 
fund in the suit as against Evans, the trustee, and praying that 
Evans be made a defendant. 

Evans, the trustee, filed his petition and answer, in which he 
asserted that Crouch had conveyed to him all his interest in the 
suit of Crouch v. Ives' adm'r. et. als., by deed dated 15th Feb- 
ruary, 1855, in trust to secure certain debts due to certain cred- 
itors, which deed was recorded on 17th February, 1855, at 2 
o'clock, P. M., and insisted that the execution in the hands of 
the sheriff of Henrico, though two hours earlier than the re- 
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cordation of the deed to him as trustee, was no lien, as the sheriff 
of Henrico could not levy process in the City of Richmond. 
He claimed, as a purchaser iirithout notice for value, that the fund 
should be decreed to him as trustee. 

An agreement was entered of record in the suit that Thomas 
J. Evans did not know of the existence of the deed until after 
the deed was recorded ; but that it came to his knbwledge some- 
time during the day of its recordation. 

On the 22nd day of March, 1855, the Court directed an inquiry 
to be made before a commissioner as to when the debts embraced in 
the deed of trust were contracted, and upon what condition, and 
whether they were contracted upon the faith of and with refer- 
ence to the debt sought to be recovered in this suit by the plain- 
tiff from the estate of George Ives deceased. 

On May 6th, 1856, the commissioner reported that he had 
issued notice to the parties to appear before him in order to 
discharge his duties under the decree of March 22nd, 1855, but 
that no evidence had been furnished him as to when the debts 
embraced in the deed of trust were contrapted, or upon what 
condition they were contracted, or whether they were contracted 
upon the faith of or with reference to the debt sought to be re- 
covered in this suit by the plaintiff from the estate of George 
Ives deceased. The commissioner returned a paper filed with 
him by M. D. Hoge, one of beneficiaries in the trust deed, in 
which it was stated that his debt was for the tuition of his 
children, and that Crouch had several times stated to him that 
he intended to secure it out of some claim due to him. 

On the 13th of June, 1856, the Circuit Court of the City of 
Richmond decided that Greenhow, the execution creditor, was 
entitled to the fund in bank to the credit of the cause,, amount- 
ing to $1042 72, and that he or his counsel should check for the 
same. 

To this decree Evans, trustee, applied for and obtained a 
supersedeas. 

Nance ^ Williams for appellants. 

The decree is erroneous as it decides that an execution binds 
the personal property of the debtor not capable of being levied 
on, although it has been assigned to a trustee to secure bona fide 
debts, due to persons without notice of such executions. 

The 3rd section of chap. 188, Code, provides " that every 
writ of fieri facias^ hereafter issued, shall, in addition to the 
effect, which it has under chap. 187, be a lien from the time 
that it is delivered to the sheriff or other officer to be executed 
upon all the personal property of or to which the judgment 
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debtor is possessed or entitled (although not levied on nor capable 
of being levied on) except^ in case of a husband or parent, such 
things as are exempt from distress or levy, by the 34th section 
of chap. 49, and except that as against an amgnee of any such 
estate for valuable consideration^ or a person making a payment 
to the judgment debtor, the lien hy virtue of this section shall 
he valid only from the time that he has notice thereof. This 
section shall not impair the lien acquired by an execution credi- 
tor under chap. 187. Chap. 187 makes ^jiera facias a lien on 
all the personal property of the debtor levied on before the re- 
turn day of the exei ^.tion from the time it reaches the oflScers 
hands. By § 3 of chap. 188, the lien created by chap. 187 is 
extended so as to be a lien from the time that it is delivered to 
a sheriff or other officer to be executed, upon all the personal 
estate of or to which the judgment debtor is possessed or enti- 
tled, (although not levied on nor capable of being levied on under 
that chapter except in tlie case of a husband, &c., '' and except 
that as against an assignee of any such estate for valuable con- 
sideration, or a person making a payment to the judgment 
debtor, the lien by virtue of this section shall be valid only from 
the time he has notice thereof. 

The only questions to be considered then are: First— were 
the trustee Evans and the beneficiaries under the deed assignees ? 
Second — ^if assignees were they assignees for valuable conside- 
ration, and lastly — did they have notice of Greenhow's execution 
before assignment ? 

In Burrill on assignments, page 1st, we find that ^' an assign- 
ment is a transfer or setting over of property or of some right 
or interest therein from one person to another. In Black. 
Comm's. it is said that an " assignment is properly a transfer or 
making over to another of the right one has in any estate." 
Burrill, p. 3, ^^ an assignment in mercantile transactions em- 
braces transfers by ways of-security for ojj in payment of debts.*' 
It seems to imply the condition of debtor and creditor. Bur- 
rill, p. 4. " It may be either directly to the creditors or to 
trustees for their benefit." Thus a debtor may assign a certain 
article or portion of his property directly tr a creditor by way 
of absolrite payment or as a security for his debt, or he may 
make a more formal and general assignment embracing either 
the whole or some considerable portion of his property either 
directly to his creditors or to trustees for their benefit. Accord- 
ing to these definitions the deed to Evans is an assignment and 
Evans an assignee. Is the assignment upon valuable conside- 
ration ? Burrill says, p. 219, " there can be no question whether 
an assignment of a debtor's property to a trustee for the benefit 
of his creditors is for a valuable consideration or not, because 
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the debts due to the creditors constitute a valuable consideration 
in the highest sense of the terms." In ShipwitVs ex* or. v. Gun- 
ninghams 8 Leigh, 272, and McCullough v. Sommervillej 8 
Leigh 415, the Court of Appeals authorizes the preferring 
of one class of creditors over another, and decides . that " it 
is entirely fair and legal for a debtor in failing circumstances 
to prefer in payment one joint creditor or one set of creditors 
over another." It is clear then that Evans, the trustee, is an 
assignee for valuable consideration. The debts secured by the 
deed of trust are for money loaned or goods sold. No sugges- 
tion even is made as to their fairness, nor is any suggestion that 
the trustee, Evans, or the creditors secured in the deed had 
notice of Greenhow's executions until after the deed was re- 
corded and the trust accepted by Evans. Evans then comes 
fully within the exception of an assignee for valuable conside- 
ration without notice. The Uen of the execution should there- 
fore have been postponed to that of the trust deed. 

S. A, Claiborne for appellee. 

The single question in this case is whether the executions 
issued by Greenhow upon his judgments have priority of lien 
upon a chose in action over the trust deed from T. & B. Crouch 
of February, 1856, the executions of 1853 being of course re- 
turned, and that of 1855 being in the sheriff's hands when the 
deed of trust was delivered to the clerk. 

1. This brings up the point whether as against these execu- 
tions the trustee, Evans, is an assignee for value without notice 
under the reservations and exceptions contained in the 3rd sec. 
of chap. 188 of the Code, p. 717. 

This question has never been directly decided in Virginia. 

That section was intended to give to the creditors all that a 
ca. sa., executed, would give him, as it abolishes the ca, sa.j and sub- 
stitutes the remedies of that chapter for it — see Puryear v. 
Taylor y 12 Grat., 401, which decides that ^ fi.fa. is a lien upon 
all the personal estate of the debtor including debts due him, 
and that the Hen continued after the return day of the execu- 
tion." 

Greenhow's executions of 1853 and 1855 were therefore liens 
after the return day upon the chose in action or debt in ques- 
tion. The deed of trust, under which the appellant, Evans, 
claims the funds, was delivered to the clerk two hours after the 
execution of 1855 reached the sheriff's hands, and neither the 
trustee or creditors knew of the deed's existence until after i^ was 
recorded, Evans, the trustee, was not therefore ^uch an assignee 
for value without notice, as is contemplated by 'the 3rd sec. of 
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chap. 188. That act was intended to protect hona fide pur- 
chasers who paid value at the time of the assignment, without 
notice of an execution, and not to give priority to a trustee under 
a deed made in favor of creditors who had not paid a dollar on 
the faith of the fund, who had old debts not operate^ on which 
they had not even obtained judgments and evidently designed 
to wrong and cut out the execution creditor. As between the 
parties themselves that deed was an assignment, but as to Green- 
how it was a mere trust deed, and if so, it created nothing but a 
race between the execution creditor and the creditor in the deed. 
The Code, Sec. 5, p. 508, provides that trust deeds shall be void 
as to creditors except from the time of record, and the Court of 
Appeals hold in McOance v. Taylor^' 10 Watt, 680, (see Judge 
Samuels opinion,) that a trust deed is to be treated a« if not 
madcj so far as other creditors claim, until delivered to the clerk. 

Should not the execution creditor be treated as being prior in 
time, and therefore prior in right as being at least equal in 
equity and prior in law ? 

The trust deed is a nonentity until delivered to the clerk — the 
trustee a mere conduit — and the deed has no vitality until de- 
livered to the clerk — ^it is not an absolute assignment or transfer, 
but a conveyance which has no vital spark until delivered to the 
clerk. No decision can be produced by which such deed has 
been allowed to over-ride the lien of an e^tecution accrued be- 
fore the deed was delivered or reached the record. 

Look at the monstrous results of ! this doctrine! — if this deed 
has priority, it enables any debtor after a vigilant and active 
creditor haft put his execution in the hands of the sheriff to go 
without consultation with trustee or creditor, secured by ^he 
deed, and put a deed of trust on record, securing debts never 
contracted upon the faith of the fund in dispute, and thus de- 
feat the execution Uen ! And yet if there be an execution in the 
sheriff's hands against A and he s^ll a slave or horse to B, the 
execution [under the provision in the Std sec. of chap. 188, 
which declares that this section shall not impair a lien acquired 
under chap. 187]* is a lien on the horse or slave although Bhad 
no notice of it ! 

Why should the purchaser of the slave or horse get a bad 
title and the assignee, under the trust deed, get a good one ? 

The lien of an execution is a substitute for the ca. sa. executed, 
and the ca. sa. es^ecuted vested the sheriff with all the right of the 
debtor, whether waved in the schedule or not — see Shurley v. 
Long^ 6 Rand. 735. Evans, the trustee, must therefore be re- 
garded as a mere naked trustee, without priority in law, and with 
not even an equal equity. A court of equity will not, in ten- 
derness to (fiie set of creditors, construe a trust deed to be a 
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prior assignment, and thus work injustice to another set, espe- 
cially when, as in this case, the creditors failed when summoned 
before the commissioner to show that their debts were contifact- 
ed upon the faith of the fund. 

2, It is conceded that, under the decisions in Clark y. Ward^ 
12 Gratt. 440, and Wichhamy O-oahorne ^ Co. v. Lewis, Mar- 
tin ^c., 13 Gratt., 427, a trustee may be a purchaser for value, 
without notice, under some circumstances — those cases are clearly 
distinguishable from ours. In the first case, Clark v. Ward, the 
creditor had m lien before the assignment was made — ^in the 
other case the vender of goods tried to reclaim them after they 
were conveyed to a trustee without notice — there the vender had 
no lien. In all the cases where priority is given to a trust deed 
over attaching or execution creditors, as in those cases, it will 
be found that the party claiming against the assignment had no 
legal lien. 

3* Such an abuse of this statute as is now sought to be main- 
tained is against reason and natural justice. How could the exe- 
cution creditor give the notice of the lien ? Could he do it by 
publication in the newspapers ? Will the law compel a party to 
do a vain and impossible thing ? Can it be tolerated that a 
debtor shall go, mala fide, and put an assignment on record 
whenever he finds an execution in the hands of the sherifi*? 

This new statute is remedial — it is designed to be a substi- 
tute for the ca. sa., as the court held in Puryear v. Taylor, if so 
it should be liberally construed so as to advance the remedy, 
and where the case is without the meaning of the law, it shall be 
construed to be out of the purview, nor shall a saving clause in 
a statute be construed so as to overturn its purview. See Dwar- 
ris on Statutes, 9 LaV. Lib. marginal pages, 718-723-4-5 and 
756-766. 

The construction contended for virtually puts an end to the 
ability of a creditor, (already hemmed in by every disability 
from the favor shown by our statutes to debtors,) to create a 
lien upon a chose in action by execution. The debtor may 
always interpose a trust deed and turn the' creditor over to the 
proof of an impossibility, that is, that the assignee had notice 
of the execution. This is virtually to offer a premium to fraud 
and to give every advantage to the unjust and vindictive debtor 
over the honest and fair creditor. 

It is submitted that the trustee, Evans, is not entitled to pro- 
tection under the statute referred to. 

Nance ^ Williams in reply. 

The legislature never designed and has not made the lien of 
the j/£./a. as broad as that of the ca^ sa. As the law stood, im- 
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mediately prior to the code, a ca. sa. executed, was a lien on all 
the property of the debtor. An alienation by him, unless for 
the benefit of his creditor, was absolutely void as to such credi- 
tor. He was in prison and nobody could deal with him without 
notice. He was like a lunatic in an asylum, a married woman, 
or an infant, with whom nobody could trade except at their 
peril. No mischief could ensue. 

In making the code, the revisers and the legislature abolished 
the ca. sa.y and extended the lien of the fi. fa.^ but did they give 
it so broad a range as the ca. sa. had ? If so, great mischief 
has been done, and trade and commerce will be greatly impeded. 
For the debtor is no longer jn prison, but is turned loose upon 
the country to trade and traffic as he pleases, whilst a returned 
fi. fa. which sleeps in some office, perhaps a distant one, is a lien 
on all of his personal property. He may sell a chose in action 
or a mule or a slave, pocket the money of an innocent purchaser 
and the creditor may then, by virtue of his veturned j?./a., sub- 
ject the property in the hands of the holder. The legislature, 
seeing the mischief which must ensue from giving so extensive a 
lien to the j?. /a., have given it a more restricted scope. In the 
third section of chap. 188 of the Code, the writ of fieri facias 
is made a lien from the time that it is delivered to the sheriff or 
other officer to be executed upon all the personal estate of, or to 
which the judgment debtor is possessed or entitled; although not 
levied on nor capable of being levied on, with four exceptions, 
as follows : 1st. Such things as are exempt from distress or levy 
in the case of a husband or parent. 2d. As against an assignee 
of such estate, for valuable consideration, without notice, 8d. 
A person making payment to the judgment debtor without no- 
tice. 4th. The lien acquired by an execution creditor, under 
chap. 187, shall not be impaired. 

It will thus be seen, by the very terms of the Code, that the 
lien of the fi. fa. is noo as broad as that of the ca. sa. Nor is 
the case of Puryear v. Taylor, 12 Grat. 401, at all in conflict 
with this view. For in that case, the counsel in their argument 
and the court in its opinion, expressly mention the exceptions in 
the Code. The revisers in a note to chap. 170 of their reports, 
p. 843, say that they " will not undertake to say that the reme- 
dies proposed to be substituted in the place of the process to 
take the body, will in every possible case attain for the creditor 
every thin^ that he can attain by means of that process." It 
seems, therefore, to be clear, that there are exceptions to the 
lien of the fi.fa.j which did not exist as to the ca. sa. 

Does this case come under any of the exceptions ? It seem^ 
to come^ectly within the terms of the 2d exception. The deed 
from T. &; R. Crouch, to Evans, is an assignment, and Evaus 
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18 an assignee for value, without notice. For it is not pretended 
tiiat he haa any notice of the executions. 

The Code speaks of no particular kind of assignee, Lut uses 
the word in its general sense. If the le^slature had designed 
to restrict it to any particular kind of assignee, it would have 
done so. The same reason applies to protecting a party under 
a trust deed, as under any other species of assignment. This 
court has decided in Wickham and Goshorn v. Martin &; Co., 18 
Grat. 427, that a trustee, in a deed of trust, is a purchaser for 
value. It is the policy of our law to protect purchasers for 
valued The Code has extended to them every protection. A 
lispendenSj and judgments are required to be docketed, and no 
violence is done to the spirit of the Code to say that the legis- 
lature has not departed in this case from the general policy of 
our law. 

But the counsel for the appellee (Greenhow) in9ist that if the 
trust deed prevails, it will lead to monstrous results, because it 
will enable a debtor to defeat the execution creditor. Thecoun^ 
sel admit that an (ibsolute assignment, without notice to the as- 
signee, would be good against the execution creditor, and there- 
fore defeat his lien. Is one more monstrous than the other ? Is 
the fact that the lien may be defeated, any argument against 
the construction contended for by us ? 

It is insisted that Greenhow*s execution was in the hands of 
the sheriff two hours before the trust deed to Evans was record* 
ed — ^that the trust deed was a nonentity until it was recorded, 
and therefore Gii&enhow has a prior lien. If the property i^ 
question was capable of being levied on, and Greenhow had 
levied the execution before the return day, there would be some 
force in the argument. But the property was incapable of be- 
ing levied on, and Greenhow had acquired by his executions pre- 
viously issued and returned to the office, all the lien which he 
could acouire by virtue of a fi. fa., so that the execution of 
1855, then in the hands of the officer, gave his 1 en on the prop- 
erty in question no additional virtue. The issuing of that exe- 
cution was a supei fluous act. ^'he trust deed was recorded be- 
fore Bvans had any notice of tnat or any other execution, and 
before Greenhow filed his petition in this cause. Thus ^making 
the assignment complete. 

It is contended that when equity is equal, the law must pre- 
vail. Evans' equity is equal to ihat of Greenhow, and the law 
says the assignee for value without notice shall take. The fund 
should therefore be decreed to Evans. 

It is said that this is a remedial statute, and should be con- 
strued liberally so as to suppress the mischief, but says Judge 
Cabell, in Foreman v. Loyd &;c., 2 Leigh 297, you must not go 
14 
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beyond the object of the statute, and create new mischief which 
will require legislation to suppress. The construction contended 
for by the counsel for the appellee, (Greenhow), would create 
mischief in restricting trade and commerce, and in putting it in 
the power, of debtors to defraud innocent purchasers. 

It is not necessary that either the trustee, Evans, or the bea- 
eficiaries should have known that the deed was made at the time 
of recordihg. They will be considered as accepting the benefit 
of the deed, until it is shown that they have repudiated it. 
Phippin V Durham, 8 Grat. 459. Danse v. Seaman, 11 Grat. 
778-781, It is not pretended that the debts in the deed are not 
bona fide. The account ordered by the court seems to concede 
that fact. T. & R. Crouch have preferred one class of creditors 
to another, and this court has repeatedly held that a creditor 
has such a right, and that such a deed is not fraudulent for that 
reason. 

The decree of the Circuit Court should be reversed with costs, 
and the fund decreed to be paid to the trustee. 

MoNCURB, J. delivered the opinion of the court. 
The Code chap. 188, § 3, p. 717 provides that " every writ of 
fieri facias j}ieTeB,{ter issued, shall, in addition to the effect which 
it has under chap. 187, be a lien from the time that it is deliv- 
ered to a sheriff or other officer to be executed, upon all the per- 
sonal estate of, or to which the judgment debtor is possessed or 
entitled, (although not levied on nor capable of being levied on 
under that chapter,) except in the case of a husband or parent, 
such things as are exempt from distress or levy by the 84th sec. 
of chap. 49, and except that as against an assignee of any such 
estate for valuable consideration, or a person making a payment 
to the iudgment debtor, the lien by virtue of this section shitU 
be valid only from the time that he has notice thereof. This 
section shall not impair a lien acquired by an execution creditor 
under chap. 187." 

The controversy in this case arises under this section of the 
Code. The subject of controversy is a chose in action, which 
belonged to Thomas and Richard Crouch. The appellee, Samuel 
G. Greenhow, claims a lien upon it under the said section by 
virtue of sundry writs of fieri facias issued after the Code topk 
efifect, upon a judgment obtained by him against Edwin Parrar 
and the said Thomas and Richard Crouch. The appellant 
claims a hen upon it by virtue of a deed of trust executed by 
said Thomas and Richard Crouch and duly recorded, whereby 
they assigned the subject to him, in trust to secure the payment, 
as therein mentioned, of certain debts of theirs named in a 
schedule annexed to the deed. And though the said Green- 
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how's execution lien is prior in time to the appellant's deed of 
trust lien, yet the appellant insists that the latter is prior in 
right J in as much as he is an assignee for yaluable consideration 
and without notice within the meaning of one of the exceptions 
contained in the section, giving the execution lien as aforesaid. 
The question is, therefore, narrowed down to this ; whether he 
is such an assignee or not ? 

The deed of trust is certainly an casignTnent of the subject 
in controversy, and the appellant is therefore an assignee thereof. 
He is also an assignee without notice. He denies notice in his 
petition and answer, and there is no proof or even averment of 
such notice in the record. Is he ah assignee for valuable can- 
eider ation ? 

A pre-existing debt is, in itself, a valuable consideration for a 
deed of trust, executed for its security, which deed, if it be duly 
recorded, and was not executed with a fraudulent intent, known 
to the trustee, or the beneficiaries therein, will be valid against 
all prior secret liens and equities and all subsequent alienations 
and incumbrances. It is not necessary to the validity of the 
deed that it should be executed by the trustee or the beneficia- 
ries ; or even that they should know of its existence before the 
intervention of subsequent claims. The deed being apparently 
for the benefit of the creditor thereby secured, their acceptance 
of it, will be presumed, until the contrary appears. If any of 
them refuse it their refusal will relate back to the date of the 
deed and avoid it, ob initio^ as to them. A debtor,.even though 
he be in failing circumstances, may lawfully prefer one creditor 
to another, and make a valid deed of trust for that purpose. 
These principles are now well settled in this State, as. the fol- 
lowing cases sufficiently show. Oarland v. Bives^ 4 Rand. 2 ; 
Skipwitt'e exor. y. Cunningham et ab., 3 Leigh 271 ; M. Oul- 
hugh et ale. v. SommerviUe^ 3 Leign 415 ; Leune v. Oaperton'e 
exor. ^(?., 8 Grat. 148 ; Phippen v. Durham et a&., o Grat. 
457 ; JDance et dU. v. Seaman et ab., 11 Grat. 778 ; Wickham 
te. Y. Letoie Martin ^ Co.^ 13 Grat. 427. 

In the last case Judge Daniel said ; (and in this part of his 
opinion all the other judges substantially concvured.) '^I think 
it has been the constant course of the courts in this State' to 
regard the creditors in a deed of trust, made by their debtor 
bona fide for their indemnity, in the light of purchasers for 
value," p. 437. 

It is not proved, nor even intimated, that the debts secured 
by the deed of trust in this case are not all bona fide debts, nor 
that the trustee or any of the creditors participated in, or had 
notice of, any fraudulent intent on the part of the grantors ; 
nor indeed that there was any .such intent other than may bd 
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implied by the existence of the execution lien, which was un- 
known to the trustee and beneficiaries until after the recordation 
of the deed. No such intent appears on the face of the deed. 

The appellant is therefore an assignee for valuable conside- 
ration and without notice in the general sense of the terms. 
WhjT is he not such an assignee within the meaning of the ex- 
ception aforesaid ? The terms are therein used without qualifi- 
cation or limitation ; and the presumption is they were intended 
to be used in their general and well-understood sense. There is 
nothing in the nature of the case which requires that they 
should be construed in a different or more restricted sense. 

It is argued by the counsel for the appellee that the additional 
efiect given by the Code to the writ of fi.fa. was intended as a 
substitute formerly afforded by the writ of ca. sa,, thereby 
abolished, and that as the effect of the lien afforded by the exe- 
cution of the latter writ was to override subsequent alienations, 
so the delivery of the former to the sheriff for execution should 
have the same effect, except so far as an intention to the con- 
trary may plainly appear that such an assignment as that under 
which the appellant claims comes within the meaning of the ex- 
ception. 

It is true that the additional effect ^ven by the Code to the 
imt of fi. fa. was intended as a substitute for the remedy for- 
merly afforded by the writ of ca, %a. But it was not intended 
to be co-extensive with that remedy in all respects. On this 
subject the revisers observe " we will not undertake to say that 
the remedies now proposed to be substituted in place of the pro- 
cess to take the body for debt will in every possible case attain 
for the creditor every thing that he can now attain by means of 
that process, but we express the opinion, without hesitation, that 
in cases generally the rights of creditors will be better pro- 
tected by the measures proposed than by those for which they 
are substituted." Code, p. 716, note. 

The two remedies differ in many respects. The new remedy 
is more beneficial to the creditor in some respects and leps so in 
in others than the old. It gives a lien on all the personal 
estate of the debtor from the time that the writ of fi. fa, is de- 
livered to the ofiicer for execution, subject only to the exceptions 
enumerated. The lien does not depend upon the levy of the 
writ, but continues to operate after the return day and until the 
right of the creditor to levy any execution upon his judgment 
ceases, or is suspended by a forthcoming bond being given and 
forfeited, or by a supersedeas or other legal process. Code, 
p. 717, § 4. Puryear v. Taylor, 12 Grat., 401. 

On the other hand the ca. sa. was a lien only from the time 
of its execution, and then only a qualified and conditional lien. 
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It was not a lien at all upon personal estate nntil by the act of 
March 2ndy 1821, it was declared that '^ every writ of capias ad 
satisfaciendum shall bind the property of the goods of theparirr 
against whom the same is sued forth from the time that each 
writ shall be levied." Sess. Acts, p. 85, ch. 34, § 4. It is at 
least doubtful whether even that act made it a lien on choses in 
action. The language of the act is almost identical with that 
which declared that no writ of fieri facias, ko. "shall bind the 
property of the goods against which such writ is sued forth, but 
from the time that such writ shall b6 delivered," &;c. 1 Rev. 
Code, 529, § 13. If the word "goods," occurring in each of 
these two acts, in pari materia^ be construed to have the same 
meaning in each as would seem to be reasonable, then as it clearly 
did not embrace choses in action in the latter, so it did not in 
the former. Again, the lien of the ca. sa, was dependent for 
its effect upon the debtors taking the oath of insolvency ; until 
then the lien was inchoate and conditional, and if the debtor 
died or escaped or was discharged without taking the oath of 
insolvency the Uen was thereby determined. 

A ca, sa. was rarely resorted to until a fi.fa, had been tried 
without effect. So that it was only in the rare cases in which a 
ca. sa. was issued and executed and the debtor took the oath of 
insolvency that the creditor had the benefit of the ca. sa. lien. 
Effect might be given to such a lien against persons claiming by 
voluntary act of the debtor without doing injustice to them ; for 
they coidd not well be assignees withotit notice^ while the debtor 
was in custody. No effect was given to it against liens acquired 
by other creditors by act of law while he was m custody. Jack- 
son V. Heishill, 1 Leigh, 227, overruled by Foreman v. Loyd, 2 
Id. 284. 

The writ of fi. fa. is generally issued on a judgment, and 
always in the absence of special direction to the clerk to the 
contrary. It is to this execution, thus almost always, issued 
upon a judgment that the Code, chap. 188, § 3 has imparted the 
important additional effect therein mentioned. In giving to the 
creditor this IWfr and extensive remedy it was eminently proper, so 
to guard it, as that it should do no injury to the just rights of 
others. Accordingly it was given, subject to certain exceptions, 
which the legislature supposed would have that effect, and which 
are reasonable and ought to be fairly construed. Among them 
is the exception in favor of an assignee for valuable considera- 
tion and without notice. The propriety of this exception so far 
as it applies to an assignment for value paid at the time is not 
denied. Nor will it be denied that it applies to an assignment 
in discharge of a pre-existing debt. But it is contended that 
the exception does not apply to an agreement for the security 



216 MEN OF THE FI. FA.— TRUST DEEDS. [Jult 

of a pre-existing debt. Such an assignment seems to be as well 
within the spirit as the letter of the law. It could never have 
been intended by the legislature that any assignment for valu- 
able consideration without notice and duly recorded, should be 
affected by the secret lien of an execution, which may have 
issued from the court of a remote county of the State, and been 
years since returnable. Persons dealing with the execution 
debtor have no conv^enient means of informing themselves of 
such a lien and are not bound to make inquiry. A judgment is 
a lien on the land of the debtor against subsequent purchasers 
from him ; but the law requires it to be registered for their in- 
formation. It does not require the lien of a/, fa. to be regis- 
tered, because it did not intend that purchasers fv^r valuable 
consideration and without notice should be effected by such lien. 
To give it that effect would not only be unjust to innocent per- 
sons, but would very much obstruct the free circulation of per- 
sonal propertjr, which the public interest requires and the law 
favors. It will not do to say that an assignee for the security 
of a pre-existing debt would only be placed in stattie quOj and 
would not be injured by being deprived of the benefit of his 
lien. He may have reposed on that security and been thereby 
prevented from seeking satisfaction in any other way. At all 
events having obtained that security bona fide he ought not to 
be deprived of it, and is fairly entitled to all the advantages to 
which he would be entitled in any other case as a bona fide pur- 
chaser for value without notice. 

But it is argued that if this be the case a debtor may always 
avoid execution lien by making an assignment for the benefit of 
other creditors. And so it may as well be said that he may, by 
making an absolute assignment for value paid at the time, or by 
receiving debts due to him from persons having no notice of the 
lien. Tne law has aCorded to the judgment creditor as ample 
remedies as possible, consistent with the rights of others, to in- 
force the satisfaction of his judgment. It has made his judg- 
ment a lien on the whole real estate of the debtor. It has maoe 
his fi. fa. a lien from the time that it is delivered to the officer 
to be executed on all the personal estate of the debtor on which 
it is capable of being levied and is actually levied before the 
return day, which lien overreaches all intermediate alienations 
and incumbrances, with or without notice. And it has, in addi- 
tion to that effect, made it a lien, from the same time, on all the 
personal estate of or to which the judgment debtor is possessed 
or entitled, (although not levied on, uor capable of being levied 
on as aforesaid,) subject only to the exceptions mentioned ; and 
it has provided as ample means as possible for the enforcement 
of this last mentioned lien, by enabling him to compel the 
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debtor to discover and surrender his estate, and to compel any 
other person on whom there is a liability by reason of said lien 
to discharge such liability. By resorting to and pursuing with 
diligence these means or some of them, the creditor is generally 
able to prevent an evasion of his execution lien, and if he be 
not always able to do so, it is only because the rights of others, 
which the law regards as superior to his, stand in his way/ 

It is further argued that as one of the executions of the ap- 
pellee wa# in the hands of the sheriff and in full force when the 
deed was recorded, and when the appellee filed his petition in 
this case, the lien of that execution is therefore superior to the 
lien of the deed of trust, though the lien of the other execu- 
tions, of which the return day had passed, might be inferior 
thereto. The subject in controversy being a chose in action is 
incapable of being levied on, under chap. 187 of the Code, and 
a lien upon it, by execution, could therefore be acquired only 
under chap. 188. Under the latter it is immaterial whether the 
return day of the execution be past or not. In each case the 
lien exists and to the same extent. It maybe proper to observe 
here that the deed of trust was recorded before the appellee 
filed his petition aforesaid or the suggestion therein referred to. 

It is further argued that the appellee has at least equal equity 
with the appellant and the legal right, or at all events a prior 
equity, and ought therefore to prevail in this controversy. If it 
can be said that he has equal equity it cannot properly be said 
that he has the legal right. The law under which he claims ex- 
pressly excepts an assignee for value and without notice, so that 
such an assignee, and not the execution creditor, has the legal 
right. As between them, there is no execution lien on the sub- 
ject, and the debtor had the same right to make the asignment, 
as if the- execution never had issued. 

The Court is therefore of opinion that the appellant is enti- 
tled to the fund in controversy, and that the decree be reversed, 
with costs, and the cause remanded to be further proceeded in 
accordingly. 
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EQUITY. DEED. TRUST. ALIEN. ESCHEAT. 

Randda, Ih-usteefar the creditors of James Swan v. David Jaques et al* 

In the District Court of the United States, for the Western District of Vir- 
.ginia, holden at Clarkesbarg, 1857. 

A private Act of Assembly constraed: it did not confer a ma^ power ^ 
which dies with the person, beyond remedy even in a Court of Equity^ 
but clothed with a trust, the execution of which, on the death or de&idt 
of the trustee, a Court of Equity is competent to enforce by the subsd- 
tution of another. 

In a suit brought for that purpose in the proper Court in the County where 
the trust land lay, the Court having entertained jurisdiction, its decree, 
though all the parties in interest may not have been duly convened, is so 
far conclusive that its validity cannot be colateralJy questioned in another 
tribunal. 

A deed executed by an Attorney in fact, although he be duly authorized, 
and although also it be manifest on the face of the deed, that it was the 
intention of the grantor to execute the power, by conveying the title of 
the principal, yet will not be the deed of the principal, unless the attor- 
ney shall either sign the name of the principal, with a seal annexed, sta- 
ting it to be done as attorney, for the principal, or, sign his own name, 
with a seal annexed, stating it to be for the principal. 

The title to land having under a special Act of Assembly been held in trust 
by an unnaturalized alien, upon his death in 1842, his next of kin being 
also all unnaturalized aliens, it was subject to escheat ; but the common- 
wealth not consummating her title by inquest and office found, and a de- 
cree of a competent Court of Equity in a suit brought for the purpose by 
the next of kin of the deceased trustee, though it directed a conveyance 
by a commissioner only of the title of such next of kin, yet having ap- 
pointed a new trustee and in terms vested in him, the tiUe of which the 
former trustee died seized, is valid for the latter purpose, and vested said 
title by its direct operation. 

A deed, though void as an executed contract at law, yet held to be valid as 
an executory contract in Equity ; and being otherwise a sufficient foun- 
dation for a bill for specific performance, hdd further, that Equity will 
allow a bill for foreclosure, brought on said deed on the hypothesis that 
it was valid as a mortgage, and to which a demurrer must otherwise be 
sustained, to be converted, by amendment, into a bill for specific f^erfbrm- 
ance. 

Vendor of land retuning title as security, his action, or that of the assi- 
gnee, to subject the land in equity to the satisfaction of the purchase 
money, can not be defeated by tl e operation of the statute of limitations, 
whether the objection arises on demurrer or by plea. 

* This report, was forwarded to us some two years bince, but owing to the 
neglect of the bearer of the manuscript, never reached us until a few days 
since. — [Ed. 
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Upon a contract to pay a snm certain in an indefinite quantity of cattle and 
horses, after the day of payment, an action of debt lies, and not merely 
an action sounding in damages. 

The facts of the case are so fully detailed in the opinion of 
the Judge, that any further statement of them is deemed unne- 
cessary. 

BROCEBNBROUan, J. 

The complainant, a citizen of the State of Pennsylyania, has 
filed his bill on the Equity side of this Court to foreclose amort- 
gage executed on the 8d dav of November, 1840. The princi- 
pal defendants, N. J. Wyeth, C. J. Wyeth and Helen Wyeth, 
without answering, havins demurred generally to the bill, assign- 
ing several special grounds of demurrer. The proper solution 
of the questions arising on the demurrer, requires a full state- 
ment of the material racts on which the complainant grounds 
his demand for a decree of foreclosure. Those facts as detailed 
in the bill, and modified by the exhibits, must be assumed to be 
true, since the demurrer in Equity, as well as at law, admits the 
truth of all facts alleged in the adverse pleading, which are suf- 
ficiently pleaded ; and assuming them to be true, to this extent, 
denies their sufficiency in law, or Equity, to entitle the adversa- 
ry to the relief he seeks. 

On the 30th day of December, 1795, a patent was issued by 
the State of Virginia to Thomas Wilson for sixty thousand 
acres of land, situated on the waters of Buckingham river, in 
Randolph county, in said State. On the 1st day of January, 
1796, the patentee, Wilson, sol^ and conveyed the entire tract, 
covered by the patent, to one James Swan, then a citizen of 
Massachusetts. Some thirty years, or more, before the institu- 
tion, of this suit, the said James Swan established his residence 
in the city of Paris, in France, and resided there until his death, 
which occurred prior to the year 1888. During his residence, 
he contracted many debts and died there, largely indebted to 
the government of JFrance, and to many of her citizens. While 
he resided in France, his lands acquired by his purchase from 
Thomas Wilson, became forfeited to the Commonwealth of Vir- 
ginia, for the non-pOTment of the taxes due thereon. In the 
winter of 1838, the French creditors of the said James Swan, 
applied to the Legislature of Virginia for relief against the for- 
feiture of the lands of Swan to the State ; and the Legislature 
on the 15th day of March, 1838, passed an act transferring to 
John Peter Dumas, of France, in trust for the use and benefit of 
the creditors of Swan, all the right, title and interest of the 
Commonwealth, or of the President and Directors of the Lite- 
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rary Fund, to any lands owned bj the said Swan, giving to the 
said Dumas, or to his legally constituted attorney in fact, au- 
thority to sell the lands. The title of these lands having become 
vested in the President and Directors of the Literary Fund, 
prior to the passage of the special Act of the Legislature above 
referred to, the effect of the Act was to transfer the legal title 
to the lands to the said Dumas, to be held by him in trust, for 
the use, and benefit, of the creditors of Swan, and to be dispo- 
sed of, for the purpose of applying the proceeds to the discharge 
of their claims. 

By virtue of the provisions of this act of the Legislature, 
John Peter Dumas constituted Antonio F. Picquet of Bristol, in 
the State of Pennsylvania, his attorney in fact, to sell and con- 
vey said lands. On the 3d day of November, 1840, Picquet, as 
attorney in fact for Dumas, sold and conveyed the tract of land 
in question, to one David Jacques, a citizen of Virginia, resid- 
ing in Harrison county, and within the Jurisdiction of this Court, 
for the sum of $12,000, ptiyable in cattle or horses, in ten an- 
nual payments thereafter, with interest on the last five payments. 
To secure the payment of the said purchase money, Jacques 
made to Picquet his promissory note for the said sum of money, 
payable as above specified in cattle or horses, on the 3d day of 
November, 1840; and on the same day executed a mortgage 
deed, in favor of Picquet, to secure the payment of the pur- 
chase money. These deeds and note, are filed as exhibits with 
the bill. The deeds were recorded in the Clerk's office of Harri- 
son county, but were not recorded in Randolph county, where 
the lands were situated. Some time after the purchase, David 
Jaques sold and conveyed a portion of the said tract to Samuel 
W. Powell, a citizen of Maryland, who knew that the purchase 
money was unpaid ; and Powell conveyed the land so purchased 
by him to the Wyeths, citizens of New York. 

The whole purchase money for the land, sold by Picquet to 
Jaques, is in arrear and unpaid. Picquet died a few years ago, 
in Pennsylvania, and the county Court of Harrison county, Vir- 
ginia, appointed Abia Minor, (a citizen of Virginia, and Sheriff 
of Harrison county,) administrator of said Picquet. The said 
administrator declined to institute any proceedings at law or 
Equity, to collect the debt due from Jaques. Picquet left only 
one heir at law, his niece Augusta C. M, A, Picquet, who inter- 
married with Francis Eugene Puget; both natives and residents 
of France. 

John Peter Dumas died in Paris in 1842, leaving children and 
heirs residing there ; and after the deatli of their father,. Emile 
Dumas, and Charles Dunlas, two of his children and heirs at 
law, exhibited their bill on the Equity side of the Circuit Court 

/ 
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of Kanawha county, Virginia, against the heirs of Picquet and 
others, praying to have a trustee appointed in place of John 
Peter Dumas ; and on the first day of June, 1855, that Court 
rendered a decree in said cause, appointing the complainant, 
Josiah Randall, trustee in the place of John Peter Dumas, de- 
ceased, with all the powers and authority which had been vested 
in the said Dumas by the special Act of the Legislature of Vir- 
ginia above cited. 

Although the promissory note, made by David Jaques, was 
payable to Antonio F. Picquet, in his individual character, yet 
the equitable title to the sum of money therein specified, is vest- 
ed in the creditors of the said James Swan, and should be ap- 
plied to the payment of their debts ; the legal representative of 
Picquet having no interest therein; and the complainant here 
insists, that as trustee for the creditors of Swan, (the parties 
beneficially interested,) he has a right to invoke the aid of a 
Court of Equity to render a decree of foreclosure, directing the 
mortgaged subject to be sold for the satisfaction of the purchase 
money, the mortgagor, Jaques, being unable to pay the same. 
David Jaques the purchaser and mortgagor of the land; his 
vendee S. W. Powell, N. J. Wyeth, C. J. Wyeth, and Helen 
Wyeth, the vendees of said Powell, the children and heirs of 
John Peter Dumas, and the personal representative and heirs at 
law of A. F. Picquet, are made defendants, to the bill, which 
prays a decree for the sale of the mortgaged premises, and for 
general relief. 

The defendant Jaques has answered, admitting all the allega^ 
tions of the bill ; and the personal representative of Picquet 
disclaims all knowledge of the matters alleged in the bill, and 
therefore neither admits or ^enies them. Is one of the other de- 
fendants havo answered the bill. 

The original patent from the Commonwealth to Thomas Wil- 
son ; the deed from Wilson to James Swan ; the power of attor- 
ney from J. P. Dumas to A. F. Picquet ; a transcript of the 
record of the case decided by the Kanawha Circuit Coiirt, the 
conveyance and reconveyance and promissory note, executed on 
the 3d day* of November, 1840, between Jaques and Picquet, 
and the special Act of the Legislature of Virginia, are all filed 
as exhibits with the complainant's bill. 

Various questions arise upon the demurrer, and they have 
been ably and zealously discussed in the argument at the bar. 
They will be severally considered. The validity of the pro- 
ceedings of the Circuit Court of Kanawha, resulting in a decree 
constituting Josiah Randall trustee in lieu and. stead of John 
Peter Dumas, deceased, is impeached by the demurrants. They 
insist, through their counsel, that the State Court exercised an 
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UBiirped jurisdiction ; that its proceedings cannot affect the de- 
murrants, who were no parties, to the cause, and that the decree 
is a simple nuUitj. This objection, if well taken, destroys the 
foundation of the complainant's demand for the relief prayed in 
his bill, since he has no other authority or right to be entertain- 
ed here, than that which he derives from the decree of the Elan- 
awha Court. 

The general question of the power of a Court of Equity to 
substitute one trustee for another, and the extent of that power, 
need not here be discussed. It is one of the most familiar doc- 
trines of equity tribunals, that a trust shall never fail for want 
of a trustee to execute it ; and in every case where the execu- 
tion of it is obstructed by the death, or incapacity, or unfaith- 
fulness of a trustee, equity beneficently exerts its authority 
to remove the impediment, by the appointment of a suitable 
trustee. . This large jurisdiction of equity, in cases of trust, is 
admitted by the counsel for the demurrants ; but it is insisted 
that the Act of Assembly of the 15th of March, 1838, did not 
clothe J. P. Dumas with a trtLStj in the proper sense of that 
term, but conferred upon him a mere naked power^ which died 
with the person, beyond the capacity of revival, even by the 
extensive power of a Court of equity ; that no authority short 
of the Legislative department, could revive this unexecuted and 
extinct power. The difference between a trustee, and a mere 
agent is well established ; the first is clothed with the legal eB- 
tote, the latter is' not invested with any estate whatever : the 
first has an interest coupled with a power ; the latter a power 
uncoupled with any interest. Now if the State, by its legisla- 
tive action in the case at bar, constituted John Peter Dumas her 
agent, merely, with authority to distribute her bounty among 
certain beneficiaries, retaining her estate in the lands which had 
vested in her by the forfeiture for the non-pavment of taxes, 
that agent had a mere power and his death worked a revocation 
of it, and no authority short of the sovereign power which had 
.originally delegated it, could reanimate it. But if that legisla- 
tive action constituted Dumas a trustee^ it invested him with not 
only a power or authority, but with the complete legal title to the 
estate, which descended at his death to his heirs at law; and 
even if he died without heirs (as he most probably did, being 
an unnaturalized foreigner, and leaving no descendants, as we 
may suppose, who were citizens,) thoush the legal estate would 
have escheated to the Commonwealui ;"*" she would doubtless 



• The legal title, in such cases, would not now escheat, in Virginia — bnt 
this is by Yirtue of a provision found, for the first time, in the Code of 1849, 
pape 493, § 26— copied from the 4th and 5th Will : iv. ch. 23, § 3, 4, 5. 
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have held it mbject to the trust, and not relieved of it. 1 Tuck- 
er's Com. 65. To determine the just construction of the Act of 
Assembly in the case ac bar, we must critically scan its lan- 
guage. After reciting the fact, that James Swan had died leav- 
ing large tracts of land in Virginia, which had become forfeited 
to the Commonwealth for the non-pajment of taxes, and other 
facts not material to be stated here, the Preamble of the Act 
reads as follows : " And, whereas, it is represented to the Gene- 
ral Assembly that the debts of said estate are chiefly due to of- 
ficers of the French army, who were in the American service 
during our revolutionary struggle, or the descendants of such 
officers, and originated in France after that period, by loans, 
and advances, — made under the promptings of a generous re- 
gard for an American citizen, and fellow-soldier ; and, whereas, 
the heirs of James Swan, impressed with the obligation of their 
ancestor to the said creditors, released to them all their interest 
in said estate, and the said creditors in order to realize some 
portion of the amount due thereon, have placed the subject in 
the hands of John Peter Dumas, whose agent now here, believ- 
ing the interest of said creditors will be consulted by abandon- 
ing the lands aforesaid, if the taxes and damages thereon shall 
be exacted for their redemption, appeals to the liberality of the 
General Assembly for their remission/' The act itself then 
proceeds as follows : ^^ Be it therefore enacted^ That all the 
rightj title and interest of the Commonwealth, or of the Presi- 
dent and Directors of the Literary Fund, to any of the lands 
owned by James Shaw, under title legal or equitable, lyin^ West 
of the Alleghany Mountains, and which have been forfeited to 
the Commonwealth, or said Literary Fund, for the non-payment 
of taxes due thereon, or for failing to enter the same on the 
books of the commissioner of the revenue, and having the same 
charged with all taxes chargeable thereon, and paving the same 
with damages, as prescribed by law, shall be, ana the same is 
hereby transferred to and vested, except as hereafter excepted, 
in John Peter Dumas, in trust, for the use and benefit of the 
creditors of James Swan, discharged from all taxes, and dama- 
ges charged, or chargeable, thereon, before the 1st day of Jan- 
uary, 1888." " Be it further enacted, That the said John Pe- 
ter Dumas shall be authorized to hold said land for the use and 
benefit aforesaid, and that any sale made by him or his legally 
constituted attorney in fact, of any part or parcel thereof, shall 
. be valid and suflBcient to convey the title with which he is here- 
by invested ; Provided however, That nothing in this, or the 
preceding section, shall in any wise affect the right or title of 
any bona fide occupant, whose rights are secured by any pre- 
existing law." 
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The language employed both in the preamble and act, is 
strong and explicit. The reasons assigned for the exercise of 
this unusaal liberality of the Legislature, are in a high degree 
creditable to that boaj ; and it would be strange if the Courts, 
in the interpretation of the act, ^ould mar its moral beauty by 
narrowing its bounty within the limits demanded by the demur- 
rants. When this appeal was made to the liberality of the 
Legislature, a complete title to lands, once granted by the State, 
had revested in her, and she generously responded to the appeal 
made to her magnanimity, by declaring that all her rights title 
and interest^ in the lands in question, should be transferred to, 
and vested in, John Peter Dumas, for the uses and trust express- 
ed in the act. Ko language could possibly be clearer to express 
her intention to divest herself of all claim or title to the li^nds^ 
and to vest it in J. P. Dumas for the purposes specified. The 
estate therefore previously vested in her, was by that declaration 
of legislative will, transferred to, and vested in Dumas, who 
thus became a trustee^ subject to the control and supervision of 
the Courts of Equity in the administration of the trust. The 
fact that the trust here was created by a sovereign and not by a 
citizen, does not at all affect the question. The equitable juris- 
diction attaches whenever the relation of trustee, and cestui que 
trusty is created, either by public or private act; for fidelity in 
the administration of a public charity, emanating from the State, 
is precisely as important, to the cestui que trust, nor' more^ nor 
less, as it is in one created by individual liberty. Nor are these 
views impugned by the case of Odblis Va. Bedout, 7 CHtt and 
Johns. In that case the powers and duty of a Court of equity 
to appoint a trustee, in any of i;he contingencies we have refer- 
red to, was broadly affirmed by the court, but the application of 
it to that particular case, under its peculiar circumstances, was 
denied. The manner in which the commissioners should execute 
the trust in that case and fill vacancies occurring in their body, 
was very specially pointed out in the act 'of Assembly; and the 
appellate court held, that the chancellor below erred in remov- 
ing the commissioners named in the act, and appointing a trus- 
tee in their place. It is enough to say that no such special cir- 
cumstances exist in the case at bar. Having thus seen that the 
act of Assembly, which has been cited, created a clear trust and 
that in the event, which occurred, of the death of the trustee, 
it was competent for a Court of Equity to appoint another trus- 
tee to execute the trust, we are next to inquire whether the Cir- 
cuit Court of Kanawha tould rightfully exercise jurisdiction for 
this purpose. The plaintaffs in that case were two of the sons 
and neirs at law of John Peter Dumas, and the defendants, were 
. the other co-heirs of the same ancestor, the French creditors of 
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James Swan, and the heirs, and personal representative of A. 
F. Picquet. None of the parties, plaintiffs or defendants, resi- 
ded in Virginia, but a portion of the Swan lands, the title to 
which had been vested in John Peter Dumas as trustee, by ope- 
ration of the act of Assembly^ were located in the County of 
Kanawha : and this fact is recited in the proceedings in the 
cause, as the foundation of the jurisdiction exercised by the • 
chancellor. The demurrants insist that they should not be af- 
fected by a decree to which they were not parties ; but as the 
State Court had clear jurisdiction in the cause, the omission to 
make the demurrants parties in the suit was an error (if an er- 
ror at all — ^and I do not intend to intimate an opinion that all 
the proper parties were not convened before that court,) which 
this court cannot collaterally enquire into. ^' Where a court 
has jurisdiction, it has a right to decide every question which 
occurs in the case, and whether its decision be correct, or other- 
wise, its judgment, until reversed, is regarded as binding in every 
other court; but if it act without authority, its judgments and 
orders are nullities." Williamson v. Barrj/y 8 Sow. JR. 541, 
S. 0.; 17 Curtis 681; Baylor's Lessee v. BejarneU, ISth 
Grat. 173. 

This court must therefore hold that the appointment of the 
complainant here as trustee in lieu of John Peter Dumas, de- 
ceased, by the Circuit Court of Kanawha en^unty, was regular 
and valid. 

I am next to consider the effect and operation of the trans- 
actions of the 3d of November, 1840, between A. F. Picquet 
and David Jaques. These consist 1st of a deed from Picquet 
to Jaques, purporting to convey the tract of 60,000 acres in fee 
simple, in virtue of a power of attorney executed by John Peter 
Dumas to A. F. Picquet, constituting him his attorney with 

Sower to seir and convey the said lands; 2d, of a deed from 
aques to Picquet, called in the instrument itself, a morte&ge 
deed, and purporting to have been made to secure the purchase 
money for the land according to the tenor and effect of the con- 
tract, between the parties, as expressed in the note given by 
Jaques for the purchase money ; which note is described in this 
deed, as a bond or writing obligatory, but is in fact an unsealed 
promissory note; 3d, of the last mentioned note, by which 
Jaques promises to pay to Picquet $12,000, in ten annual pay- 
ments, in horses and cattle. Several important questions anse 
on this branch of the case, and they will be severally consid dd. 
The deed from Picquet to Jaques, describes the former as 
«gent for John Peter Dumas, but the conveyance itself, and all 
the covenants thereof, are in the name of the agent Picquet, and 
the deed is signed and sealed by A. F. Picquet without the 
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usual addition of the words, " attorney in fact," for J. P. Du- 
mas, or any equivalent words. The legal title to land cannot 
pass from him who has it but bj his deed ; such deed maj be 
executed either by himself directly, or, bj his attorney, duly 
authorized for the purpose. But it must be so executed as to be 
the deed of the principal. It is not sufficient, therefore, that it 
shall be executed by the person who was authorized to make it ; 
Imt it must be done by him, as attorney. For this purpose, it is 
necessary that the attorney shall either sign the name of the 
principal, with a seal annexed, stating it to be done as atiorney 
for the principal ; or, he may sign his own name, with a seal 
annexed, stating it to be for the principal. In either of these 
forms, the deed becomes the deed of the principal, and if every 
thing else be correct, it conveys the title of the principal. But 
if the deed be signed and sealed by the attorney, neither in the 
name of the principal, nor in his own name as attorney for the 
principal, it is not the deed of the principal. This was decided 
as early as the 6th year of the reign of Queen Elizabeth, 
(Moores' Rep. 70,) and has been uniformly recognized ever 
since. Martin v. FlotoerSj 8 Leigh 161-2 ; Lessee of Clarkej 
et. al. V. Courtney et. al., 5 Peters S49. The case of Martin 
y. FlowerSj is precisely identical with the case at bar, and is not 
affected by the subsequent cases of Shanks et al v. Lancaster^ 
5 Chat. 110, and Bryan v. Stump^ 8 Grat. 241, in both of 
which latter cases the deed executed by the attorney in fact, was 
held to be the deed of the principal. The authority of Martin 
y. FlowerSj therefore, is qmte decisive of the point here. The 
inconvenience resulting from the rule of the common law, that a 
deed signed and sealed by the attorney only in his individual 
name, is not the deed of the principal, though it h6 manifest on 
the face of the deed that it was the intention of the grantor to 
execute the power by conveying the title of the principal, has 
led to an abrogation of the rule in Virginia, but the act of As- 
sembly annulling it, is more recent than the deed we are now 
considering. Code of Va. (of 1849] p, 600, § 8. 

It is. clear, then,, that the legal title to this tract of land, did 
not pass by the deed irom Picquet to Jaques, but continued in 
J. P. Dumas, up to the period of his death. J. P. Dumas was 
seized of the fee simple in these lands, though no wolrds of in- 
heritance were used m the act of Assembly clothing him with 
the trust, the common law doctrine that words of inheritajioe 
were indispensable to the creation of a fee, having been chan- 

fed in Virginia, by the act of 1785, re-enacted in the Code of 
a., p. 501, § 8. Then what became of the legal title on the 
death of J. P. Dumas ? It is descended to his heirs at law, it 
has been conveyed by them to the complainant, under the au- 
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thority of the Oircuit Court of Kanawha, through the inBtru- 
mentality of a special commissioner appointed by the Court for 
the purpose of making the conveyance on their beh^'lf, and in 
their name ; as appeared by the record filed as an exhibit here. 
That deed purports to convey the legal title to Josiah Randall; 
but I do not suppose that it had any such effect. The next of 
kin of J. P. Dumas, were all unnaturalized aliens, and though 
an alien may take real estate by his awn acty he cannot do it by 
act of laWy for the law, qucB nihil facit fru%tra^ never casts a 
title by descent on one who cannot hold it. Jackson v. Saun- 
ders, ii Leigh, 199. The legal title, therefore, was subject to 
escheat, but the Commonwealth did not consummate her title by 
inquest and office found, and had she done so, I do not doubt 
that she would have held the legal title subject to, and not reliev- 
ed of the trust, as I have elsewhere intimated. The legal title, 
according to my view of the subject, was transferred to Josiah 
Randall, by the direct operation of the decree of the Circuit 
Court of Kanawha, which declares that " he is hereby appoint- 
ed trustee for the creditors aforesaid,'' (i. e. the creditors of 
James Swan,) ''in the place and stead of John P. Dumas, de- 
ceased, and that, as such trustee, he stands seized of all the 
lands of James Swan, deceased, which were transferred to and 
vested in said J. P. Dumas by virtue of the act aforesaid, except 
such portions thereof as may have been sold and conveyed by 
the said J. P. Dumas in his lifetime in the execution of the 
trust." The legal title, then, is now vested in Josiah Randall 
as fully and effectually to all intents amd purposes as it was vest- 
ed in Dumas by the act of the Legislature. 

We have seen that the deed from Picquet to Jaques^ was in- 
operative to pass the legal title, and was a mere nullity in law. 
Will it be so regarded in equity ? By no means. Though void 
as an executed contract at law, it is nevertheless valid as an ex- 
ecutory contract in equity. The two instruments from Picqiiet 
to JaqueSy and e conversoj taken together, clearly manifest the 
intention^ of the contracting parties to convey by way of deed 
of bargain and sale on the one hand, and to reconvey, by wiiiy 
of mortgage, on the other. The fairness of these transactions 
is not impeached, and the contract thus entered into is a suffi- 
cient foundation for a bill in equity for specific performance by 
either party, according to their respective rights. But the bill 
here, being framed upon the hypothesis that the deed from Pic- 
quet to Jaques conveyed the legal title, prays for a decree of 
foreclosure of the mortgage executed by Jaques. to Picquet to 
secure the purchase-money. It is clear that this bill cannot be 
sustained as a bill for foreclosure as the legal title is in the com- 
plainant, and he has not tendered a conveyance of it. The 
15 
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case then made bj the plaintiff, in its present shape, is not anf- 
ficient, in equity, to entitle him to the relief he seeks, and the 
demurrer must be sustained. But, as there is clear equity on 
his side, leave will be given him to amend his bill for a foreclo- 
sure of a mortgage, by turning it into a bill for specific execn- 
tion of an executory contract. I think this course is sanctioned 
by the general course of equity practice, and by the Court of 
Appeals of Virginia, who allowed a complainant so to amend 
his bill as to convert it from a bill praying specific execution of 
a contract, into a bill for rescission of the same contract. Pan- 
ill V. McKinley, 9 Grat. 1. See 1 Daniels, Ch. Pr. 517-19, 
marginal pa^e. 

It was insisted in the argument, by the counsel for the demur- 
rants, that no recovery could be had here, because it appeared 
upon the face of the complainant's case, that the contract which 
he seeks to enforce was a mere parol contract, and that it was 
fully due more than five years before the institution of this suit ; 
that courts of equity, equally with a court of law, applied the 
statute of limitations ; and that where it appeared on demurrer 
to a bill in equity, that the complainant's demand was such that 
a plea of the statute of limitations would bar the plaintiff's ac- 
tion at law, the demurrer must be sustained. The general pro- 
positions contended for, are sustained by high authority. Sto- 
ry's Eq. PI. § 503, 751. But while it is generally true that the 
statute of limitations will avail a defendant in equity, as well as 
at law, it is not universally so. In cases of concurrent jurisdic- 
tion, the court of equity applies the statute as rigidly as the 
court of law, the maxim equitas sequitur legem^ being strictly 
iq)plicable in all such cases^ But in cases of pure trusts, cogni- 
zable only in equity, the statute has no application. In the 
case at bar, the legal title was retained in the vendor, whether 
it was conveyed by the deed from Picquet as agent of Dumas to 
Jaques or not ; if it was so conveyed, it was reconveyed at the 
same time by Jaques to Picquet, for the benefit of his principal, 
by his mortgage deed ; and these acts being simultaneous, must 
be regarded as parts of one entire trans2<iction. .Seekright on d. 
of Guliam v. Moore, 4 Leigh, 30. Wheatley v. Calhoun, 12 
Leigh, 264. Upon this hypothesis, though Jaques was seised, 
he was so for a transitory instant only, and this was ^equivalent 
to a retention of the legal title in Dumas. If the .deed from 
Picquet to Jaques did not convey the legal title at all, as I have 
held elsewhere in this opinion, then it continued uninterruptedly 
inDumas. In either case, ther^foi^it is now in ^Josiah Ran- 
dall as successor of John Peter Dumai. Now where the vendor 
of land retains the title, as a security for the purchase money, 
his lien upon the land being a partly equitable one, cannot be 
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affected by any lapse of time short of the period sufficient to 
raise the presumption of payment, whatever might be the ope- 
ration of the statute of limitations in an action at law brought 
to recover the purchase money : and even the assignee of a 
promissory note given for the purchase money of land, fthe le- 
gal title being retained by the vendor, may bring his bill after 
the lapse of five years, convening the vendor and vendee, and 
compel specific execution of the contract, in a case proper for 
Buch relief, and subject the land to the satisfaction of his claim. 
Hanna v, Wilson, 3 Grat. 243. Recovery in the case at bar, 
therefore, which is identical with the case last cited, cannot be 
defeated by the operation of the statute of limitations, whether 
the objection arises on demurrer or by plea. 

Again it was said that there was no valid mortgage here to 
be foreclosed ; that there was no debt arising here out of these 
contracts, and that c7e5^was of the essence of a mortgage; that 
the demand of the complainant sounded in damages merely, and 
that his proper resort was to a court of law to have them as- 
sessed. This objection is formed, I apprehend, in a misconcep- 
tion of the true nature of the contract here, which departs from 
the usual form of money contracts. The vendee stipulates to 
pay not in money, simply and generally, but a given amount of 
money, vi^: $12,000, in cattle and horses. Now where a sum 
of money is reserved, payable in an indefinite quantity of a col- 
lateral article, it is substantially a money demand, for the debtor 
is bound by his contract to furnish so much of the collateral ar- 
ticle, as at the day of delivery will bring, in the market, the 
specified sum. If there be a breach of the contract, by a fail- 
ure to deliver, the creditor may bring an action of debt for the 
amount of money specified, without averring the non-delivery, 
of the collateral article. . Bv the form of the contract the debtor 
has acquired the privilege of paying off his debt in a more con- 
venient medium than money, and having waived his privilege, 
the creditor may treat the claim as if no ^uch privilege had been 
retained by the debtor ; in other words, may recover the sum of 
money specified in an ordinary action of debt. But if a speci- 
fied sum, of money is stipulated to be paid in a definite quantity 
of a collateral article of fluctuating value, then it is clear that 
no debty in a legal sense, results, bat in case of a breach by the 
failure to deliver, a jury must be impanneled to enquire of dam- 
aged, which cannot be ascertained except by a resort to extrin- 
sic evidence. Thus, if a farmer gives his bond or note for the 
payment of $1,000, bv a given day, in one thousand bushels of 
wheat, and there is a breach, the loss of the creditor is not ne- 
cessarily (1,000, but more or less, according to the market price 
of the wheat on the day of the breach,, and at the place of de- 
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livery. Here, debt will not lie, but assumpsit or covenant only, 
according to the nature of the contract, the former, if a parol, 
the latter if it be a sealed contract. These distinctions are very 
well established by the Court of Appeals of Virginia, in the 
cases of Beime v. Dunlap, 8 Leigh 614, and Butcher v. Carlile, 
12 Grat. 520. The contract here is referable to the first of 
these classes of cases, and an action of debt would lie upon it. 

The last objection as arising on the demurrer, is that the prop- 
er parties are not before the Cou t. The French creditors of 
Swan have not been convened, and as they are the cestui que 
trusts of the complainant, and no special reason appears why 
they should not be made parties, I think the objection is well 
taken. 

Demurrer sustained, and leave given to the complainant to 
amend his bill, and make new parties. 
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In the District Court of the United States for Wisconsin, 1859. In Eqaity. 

Newcomh Cleveland ys. The La Crosse and Milwaukee Bailroad Company, 
Selah Chamberlain, Moses Kneeland and others. 

1. A deed of land by the corporation to two of its directors is void as 
against creditors of the corporation. 

2. A lease of a railroad and rolling stock, with the power in the lessee to 
run the road and to purchase additional rolling stock at his discretion, 
and to extend the road out of the precede or revenue, the lease being for 
an indefinite term of time, is void as against creditors of an insolvent 
company, for hindering or delaying them in the collection of their debts. 

The opinion of the court was delivered by 

Miller, J. — The complainant recovered a judgment in this 
court for $112,271 against this company, on the 7th October, 
1857. On the 22d of the same month he issued a writ oiji,fa. 
on the judgment ; under which was levied the rail road of the 
company, and all the franchises, rights and privileges thereunto 
belonging and appertaining, including roads, roadways, rights of 
way, and real estate of every description, station houses, build- 
ings, and the grounds and lots, cars, locomotive engines, &c. 
And also the Milwaukee and Watertown Division. And also 
several lots in the city of Milwaukee, describing them. 

The company, having the lots for sale, accepted a proposition 
of purchase from C. D. Nash, a person not connected with the 
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company ; and for the consideration of twenty-five thousand 
dollars, part in farm mortgage bonds and part m stock of the 
company, the lots were conveyed to him. This sale was brcTught 
about, and the consideration was furnished by Moses Kneelaiid, 
a member of the board of directors ; who afterwards received 
the title from Nash, and conveved an undivided interest to James 
Ludington, another member of the board. There was a large 
amount of testimony respecting the value of the lots ; some wit- 
nesses valuing them about the amount of the consideration of 
the conveyance, some less than that amount, and some very 
much higher. There was proof of large expenditures by Knee- 
land and Ludington in dredging the river, building docks, and 
in other permanent improvements. At the time of this sale the 
complainant was a creditor of the company, as a contractor for 
building a portion of the road. The bill prays a decree that the 
lots be subject to the judgment and execution, and to a sale in 
satisfaction of the judgment, and that Kneeland and Ludington 
shall convey them to the purchaser under the execution. 

Directors of an incorporated company are trustees of the cor- 
porators; and have possession of the corporate property for the 
corporators and the creditors of the company. All property of 
a corporation not sold in good faith, is liable to its creditors for 
the pavment of its debts. 2 Story's Ev. § 1,252 ; Ourren vs. 
The State Bank of Arkansas^ 15 Howard, 804. Mumma vs. 
The Potomac Company y 8 Peters, 281-286. It is well settled 
that trustees cannot purchase the trust estate. They are the 
vendors dealing for the interest of the corporation in making 
sale ; the representatives of the company. Such persons can- 
not be permitted to purchase, where they have a duty to perform 
inconsistent with the character of purchasers. Deeds made be- 
tween persons who are not standing in the relation of vendors 
and purchasers, whether directly or indirectly, are voidable, 
even upon a fair cousideration paid. Michaud vs. Chirod^ 4 
Howard, 603: Jffatoley yb. Cramer j 4 Cowan; Tany vs. The 
Bank of Orleans, 9 Paige, 647 ; 7 Hill, 260 ; Grant on Corpo- 
rations, 159 and notes. And the use of a go-between in aa evi- 
dence of fraud. Such deeds convey a title good against all per- 
sons but the cestui que trust, and as to him they are void ; but 
he may confirm them by receipt of the purchase money, or by 
release, with full knowledge of the facts. The company made 
no objection to the sale after it became known that the purchase 
was made for Kneeland and Ludington ; but by a resolution, 
the board confirmed those deeds, since this bill was filed* The 
question is, whether this plaintiff, as a creditor of the company, 
can by this bill and proceeding obtain a decree affecting these 
deeds. 
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If those deeds had not been made^ it is clear that the lots 
would be subject to levy and sale as the property of the com- 
pany, under the plaintiff's execution. And if the lots are now 
in equity the property of the company, they are subject to sale 
in satisfaction of the judgment, according to the law of the 
state. The company might have obtained a decree vacating 
those deeds, and then have turned out the lots, discharged of 
the apparent clouds upon the title, for sale under this execution. 
This the company should have done, after it became known that 
two of the directors were the purchasers. 

A creditor of an insolvent corporation cannot sustain a suit at 
law against the directors thereof for negligence in the manage- 
ment of its affairs, whereby its property has been wasted, and 
its means of paying the plaintiff destroyed. Olark vs. Lato^ 
rencej 21 Law Reporter, 392. But a stockholder in a corpora- 
tion has a remedy in chancery against the directors, to prevent 
a misapplication of their capital of profits, which might lessen 
the value of the shares if the act intended to be done amount to 
a breach of trust or duty. Dodge vs. Woohey, 18 Howard, 881. 
Then why should not this judgment creditor sustain this bill 
against the company and directors of the company, to have ap- 
pUed to his debt property which was conveyed by the company 
to those directors by either voidable or fraudulent deeds, after 
the company has refused to discharge its duty as an honest 
debtor? It is a grave question whether these deeds shold not, 
under the circumstances, be considered voluntary conveyances 
in fraud of creditors. 

It is said, in the opinion in the case of Ckirren vs. The State 
of ArJeansaSj 16 Howard, on page 897 — " The plaintiff is a 
creditor of an insolvent banking corporation. The assets of 
such a corporation are a fund for the payment of its debts. If 
they have been distributed among stocxholders, or gone into the 
hands of others than bona fide creditors or purchasers, leaving 
debts of the corporation unpaid, such holders take the property 
charged with the trust in favor of creditors, which a court of 
equity will enforce, and compel the application of the property 
to the satisfaction of their debts." in that case the State of 
Arkansas, as a stockholder, by acts of the legislature, invested 
itself with assets of the corporation. See 2 Story's Eq. § 1,252 ; 
Mumma vs. The Potomac Company, 8 Peters, 281 ; Wood vs. 
Plummety 3 Mason, 308 ; Wright vs. Petrie, 1 Smedes & Mar- 
shall, 819 ; Nevitt vs. The Bank, 6 Id., 213 ; Hightower vs. 
TAorneon, 8 Georgia, 498 ; Nathan ys. Whttlbeck, 3 Ed., .Ch. 
216, 9 Paige, 162 ; Wood vs. Oranty 15 Mass, Rep., 506 ; 
Speer vs. (trant, 16 Ma«s., 9; Carson vs. African Co. 1 Vt., 
121. But if there should be any doubt of the right of the 
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plaintiff to bring this bill, the law of the state entirely removes 
it. The statute provides, that the circuit courts of the state 
shall have jurisdiction over directors, managers, trustees, and 
other officers of corporations, to compel them to account for 
their official conduct in the management and disposition of the 
funds and property committed to their charge ; to order and 
compel payment by them to the corporation whom they repre- 
sent, and to its creditors, of all sums of money, and of the value 
of all property which they may have acquired to themselves ; 
to set aside all alienations of property made by trustees or other 
officers of the corporation, contrary to the provisions of law, in 
cases where the persons receiving such alienations knew the pur- 
poses for which the same were made. And the jurisdiction thus 
conferred may be exercised as in ordinary cases on complaint or 
petition of a cr^^ditor of the corporation. The statute is suffi- 
ciently comprehensive to cover the case made by this bill. It 
is contended on behalf of the defendants^ that that law cannot 
be enforced by this court ; but in this I think the counsel are 
mistaken. The statute laws of the state do not confer jurisdic- 
tion on the federal courts, but those courts extend to their suit- 
ors the remedies provided by those laws of the states wherein 
they are located, according to their own rules of practice. 
JExparte Biddhy 2 Mason, 472. 

It is contended on behalf of the defendants, that if the lots 
should be adjudged bound by plaintiff's judgment and execution ; 
the consideration of the purchase, and their disbursements for 
taxes and improvements should be recognized as a paramount 
lien in eqmty. With the consideration paid this plaintiff has 
nothing to do. He is not such a cestui que trust as an heir, 
legatee or ward, who has received a part of the consideration to 
be accounted for ; as in the case oi Michaud vs. Ghirod, 4 How- 
ard, 503. What they or the company did with the considera- 
tion is not a matter for inquiry. The consideration was of ra- 
ther an unusual nature^ to pass between a corporation and its 
directors. The company and these directors will have to settle 
that matter between themselves. If the consideration had been 
paid in cash, and proven to have been appropriated to the pay- 
ment of legitimate debts of the company, it might possibly be 
considered a paramount lien ; but I do not consider that these 
defendants have any such claim. It is the duty of the court to 
place these parties, as nearly as may be, in such position that, 
by doing justice to one, injustice may not be done the other. 
For this reason the court will oi'der a reference to a master, to 
ascertain the annual rents and income of the property, with in- 
terest ; and also to ascertain the amounts paid by these defen- 
dants for taxes, and for the extinguishment of liens and the ac- 
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tnal cost of permanent improvements made by them, with inter- 
est. The master may take additional testimony to that on file, 
and he may examine these defendants on oath touching the mat- 
ter submitted to him. Upon the confirmation of the report, a 
decree will be made, so that the proceeds of the sale of the lots 
may be equitably appropriated to these parties. 

This is technically a bill in aid of an execution levied ; but 
under the prayer for general relief, the court may decree the 
deeds to be void, and may appoint a receiver to make sale of the 
property. The lien of the judgment was sufficient for this pur- 
pose, without the service of an execution. 1 Paige, 805 ; 4 
Johns. Ch., 677; Clarhson vs. De Pisyater, 3 Paige, 320; Ohch 
tauque Bank vs. WhitCj 2 Selden, 236. 

The company and Chamberlain made a contract on the 20th 
November, 1866, for ballasting a portion of the road from Bea- 
ver Dam to Portage city, at forty cents per yard, the company 
to find the motive power. On the 20th January, 1857, they 
made another contract for the construction of the road bed on 
the western division, extending from Portage city to La Crosse, 
about one hundred and ten miles of main line and side track, at 
?12,000 per mile ; extra work specified, to be paid in addition 
and ten per cent, to be retained from estimates; to be paid on 
the completion of each thirty-four miles. It was also agreed, 
that at any time during the progress of the work, the company 
shall have the right to suspend the performance of the work, as 
it may deem expedient, and again to require it to be resumed, 
without being held liable for damages for such suspension ; pro- 
vided, that at least thirty days notice of such suspension be 
given, and a reasonable extension of time for the completion of 
the whole work, be allowed. And on the same day the parties 
made a further agreement, whereby the company extended the 
time for completing the work contracted for, and released Cham- 
berlain of any claim of damages for not completing the work at 
the times specified. On the 80th of April, 1857, the company 
and Chamberlain entered into a contract for tunneling the divi- 
ding ridge, instead of a through cut, at prices largely exceeding 
the price specified in the original contract. On the 20th of Sep- 
tember, 1867, the company and Chamberlain made two agree- 
ments in writing, under seal. In one, the parties agree that the 
contract for the construction of the western division, from Por- 
tage city to La Crosse, of January 20th, 1857, and the supple- 
mental contract of April 30th 1857, be so modified, that Cham- 
berlain shall proceed to complete the construction of the road 
as far as the depot at New Lisbon, with reasonable dispatch, and 
by the first of December following. The time for completing 
the road from New Lisbon to La Crosse is extended indefinitely, 
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and the road to be constrncted between these last points as fast, 
and no faster, than the company shall be prepared and ready to 
pay in cash, on monthly estimates. The contract of November 
20th, 1856, is also modified. And *^ in consideration of the ex- 
tension of the time of constmctins the road from New Lisbon 
to La Crosse ; and the damages which Chamberlain will sustain 
by reason of snch extension ; and by loss on teams, mater.als, 
tools, machinery, and in other ways ; and also in consideration 
of the mode of payment of the amount now due, and the amount 
to become due to him for finishing the road to New Lisbon ; and 
in consideration of the failures and delays of the company in 
making payment theretofore due ; and in further consideration 
of the services, risks, and personal expenses of Chamberlain in 
the operation and management of the road, according to a con- 
tract and lease ; the company agrees to pay him two hundred 
thousand dollars /" It is further agreed, ^^ that before the 20th 
October following, a full and correct statement shall be made of 
the amount due to Chamberlain on the date of the agreement 
under the preyious contract, which, together with the said sum 
of 9200,000, shall be the balance due him on the 1st day of 
October, 1857, from the company. And on the first day of 
every month thereafter. Chamberlain shall charge the company 
with the amount that shall be due under or by virtue of the said 
contradts, or this contract, for constructing the road between 
Portage city and New Lisbon ; and he shall credit the Company 
with such sums as he shall receive from the net earnings of the 
road, by virtue of the contract of lease of this date. And on 
the first days of July and January in each year thereafter, a 
semi-annual statement of the accounts between the parties shall 
be made out, in which interest shall be added to the day of ma- 
king such statement, at the rate of twelve per cent per annum, 
"Whatever sums of money shall hereafter become due Chamber- 
lain for work in the construction of the road between New Lis- 
bon and La Crosse, shall be paid by the company from means 
derived from other sources than the income of the rail road." 

By the other contract of the same date, the company ^* in 
consideration of the undertaldngs and agreements of Chamber- 
lain, sells and conveys to him aU its personal property of every 
name, kind and description, in the State of Wisconsin, (except 
all such as is used on, and is appurtenant to the operation of 
the Watertown Division of the La Crosse and Milwaukee rail 
road,) of which ah inventory shall be taken and attached so soon 
as the same can be conveniently done." ^^And the company, 
in consideration of the said undertakings and agreements of 
Chamberlain, leases and lets to him irom a^d after the thirtieth 
day of September, 1857, for an indefinite term of tim^, to be 
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determined in the manner specified, its entire rail road and rail 
road route from the city of Milwaukee, by way of Horicon and 
Portage City, to the city of La Crosse, together with its right 
of way, depot grounds, and all buildings, tenements and fixtures 
of whatever kind or description, connected therewith, or appur- 
tenant thereto, together with all estate, rights, privileges, ap- 
purtenances and franchises connected therewith, or belonging or 
incident thereto, subject only to such prior or superior liens, as 
may or do exist thereon. Chamberlain shall operate so much of 
the road, as is ready for operation, and from time to time such 
portions as shall be made ready for operation, in such manner as 
will produce the largest amount of net receipts. He shall keep 
the road and rolling stock in good thorough repair ; and he shaU 
receive and appropriate all the receipts of income derived from 
the operations of the road. If it shall be found for the inter- 
est of the company, he may purchase additional rolling stock, 
and appropriate the receipts of the road for its payment." It 
is then agreed that monthly accounts shall be rendered by Cham- 
berlain, and that the officers of the company shall at any time 
have the right to examine his accounts. Then follows a state- 
ment of coupons of prior mortgages on the road, that are to be 
the first paid out of the net receipts of the road, and of the 
amount to be appropriated to the sinking fund ; and the residue 
of the net receipts shall be applied by Chamberlain in payment 
of the amount due or hereafter to become due to him, by virtue 
of the contracts, as specified in the agreement of this date, and 
also of this said agreement. And Chamberlain agrees that 
whenever he shall have received from the earnings of the road 
such sum as by the terms and conditions of the several con- 
tracts, (describing them,) he is, or shall be entitled to receive ; 
or whenever the company shall pay him any balance he shall be 
entitled to, that he will surrender up to the company the quiet 
and peaceable possession of the whole premises in good repair, 
and all rolling stock and other personal property put on said 
road by him, and all personal property that shaU not be worn 
out ; and then the contract shall cease and determine. 

The bill prays that these contracts may be annulled as fraud- 
ulent; and that Chamberlain maybe enjoined from further con- 
trolling or running the road, and for general relief. 

The answer of the company alleges that the contracts or 
agreements were made with the sole view and design, on its part, 
of vesting in Chamberlain the right of possession, enjoyment 
and use of all and singular the property, rights, privileges, fran- 
chises and emoluments therein mentioned, upon the terms there- 
in expressed, for the purpose of securing the payment to Cham- 
berlain of the several debts due and owing him by the compa- 
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ny, and as a security and as a meansT of payment of a large sum 
of indebtedness then due and owing him. And it denies that 
the contract was made with a fradulent intent. The answer of 
Chamberlain is very nearly a duplicate of that of the company, 
in this respect. 

On the 2d day of October, 1857, and during the trial of the 
plaintiff's suit at law against this company, the company con- 
fessed a judgment to Chamberlain, in this court, for six hundred 
and twenty-nine thousand and eighty-nine dollars. It is alle- 
ged in the bill, that the company did not then owe him exceed- 
ing fifty thousand dollars ; and that the judgment was confessed 
to hinder or delay creditors, and is fraudulent. The bill prays 
that the judgment be vacated. 

Mr. Kilbourn, the president of the company, testified that he 
was present, and acted in the board when the judment was con- 
fessed, and when the lease was given. Chamberlain was anxious 
for security for his debts ; he thought he was incurring too large 
responsibilities on uncertainties. The company gave him assur- 
ances of security, as the great point with the company was the 
completion of the road. As September and October approach- 
ed, the company was getting deeper into embarrassments. An 
association of bond holders was threatening the company, and 
he saw but one way to save the road and secure its ultimate com- 
pletion, which was to make the lease to Chamberlain. The board 
came to the same conrclusion ; and the lease was made. The only 
remaining hope for the continuance of the work on the road, 
seemed to be, to give Chamberlain such a lien on it as would as- 
sure the payment of what had already become due for the work 
then done, as well as for that to be done under the contract. This 
was the great and paramount danger which threatened to over- 
whelm the company; but there were other and nearer dangers 
threatening the company more immediately, against which it 
was equally necessary to guard. One or two attachments had 
been issued against the company, for a few hundred dollars, and 
it seemed quite evident that by such means the company's re- 
sources would soon be so exhausted as to render it entirely pow- 
erless for further progress. The floating debt of the company 
then amounted to $300,000 in small sums, which, if sued under 
the panic, would have effectually arrested the progress of the 
work, and prevented the completion of the road. At the time 
of giving the lease, the amount of indebtedness to Chamberlain 
was not known. It was the intention of the company to give 
him a perfect lien on the road and its earnings ; to secure all 
indebtedness accrued and accruing under his contract, until the 
whole amount should be paid ; and such was one of the condi- 
tions of the lease, without reference to the specific amount. 
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The amount of indebtedness at that time, or any other time, was 
not a necessary element of the lease. The reason why the judg- 
ment was ordered by the board, he understood to be, in conse- 
quence of a doubt entertained by the counsel of Chamberlain, 
whether more legal difficulties might not be raised, as to his lease 
Ken covering the iron not laid down on the road ; and to avoid 
all questions in that respect, and in part to render the transac- 
tion so regarded a lien, as perfect as possible ; and to accom- 
plish the ends proposed to be secured by it, it was deemed adyi- 
sable by the board, under adyice of counsel, to give the force of 
a judgment in support of the previous lien, for the amounts then 
reported to be due by the chief engineeri whose statement was 
considered conclusive by the company. Cleveland's suit was 
then pending. It was rather a hurrying time with the company. 
Other matters were pressing. Chamberlain first suggested the 
jud^ent. It had particular reference to the iron which Yose, 
Livmgston &; Co. were endeavoring to reclaim. He wanted, 
first, to secure the completion of the road ; second, to secure 
the Wisconsin stockholders. In order to secure these objects, 
he deemed it necessary to give the lease and iudgment before 
Cleveland got his judgment ; and he explained his views to the 
board. The iron was to be devoted to the use of the road, and 
Chamberlain was to Have the use of the road to secure him. 
The agreement was understood to be, that the iron was to be 
laid on the road. So far as any thing was said by Chamberlain, 
it was evident that his motive was to secure payment of the 
debts due and accruing to him from the company. The judg- 
ment was for a specific amount then due, as reported by the chief 
engineer. The leading object of the durectors was the comple- 
tion of the road. The Judgment was not in derogation of the 
lease, but to carry out its objects. There was no understand- 
in'g, when Chamberlain proposed that the judgment should be 
given, that it should be used in any way inconsistent with the 
completion of the road. Probably Chamberlain's object in pro- 
posing the judgment was not only to protect himself agamst 
Yose, Livingston & Co., but also against Cleveland's claim. 

In our conversations w^^h Chamberlain the principal matter 
talked of was his security . It was understood that he should ^o 
on with the work. Thi allowance of $200,000 to Chamberlain 
was not included in the judgment. 

A great amount of testimony was submitted on this subject, 
and on the amount of indebtedne.ss of the company to Chamber- 
lain, which is not necessary to be here stated. 

The company is authorized by its charter " to make such cov- 
enants, contracts and agreements, as the execution and manage- 
ment of the work, and the convenience and interests of the com- 
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pany may require." And it is " empowered to borrow money 
at any rate of interest, and to make all necessary writings, notes, 
bonds, mortgages, or other papers and securities, in dmount and 
kind as may be deemed expedient, or in discharge of any liabil- 
ities that it may incur in the construction, repair, equipment or 
running of said road." The lease to Chamberlain was intend- 
ed as a security, in the kind or nature deemed expedient for lia- 
bilities incurred, and to be incurred, in the construction, repair, 
equipment and running of the road. The company, by virtue 
of the general powers vested in it as a corporation, has all the 
powers contained in this provision of the charter. It does not 
materially enlarge the general power of the grant to contract 
and be coitracted with. It was not intended to embrace a con- 
tract for a transfer, or lease of all the franchises of the compa- 
ny for an unlimited term; The powers and privileges granted 
to the company are in many respects unusual and extraordinary ; 
but unless so expressed, public policy and the rights of creditors 
should exclude any such construction of the charter as to sanc- 
tion this lease. 

The law of the State empowers rail road companies to borrow 
money and to execute trust deeds, or mortgages, or both, on rail 
roads constructed, or in process of eonstruction, for the sums 
borrowed or owing, upon such terms and in such manner as the 
company shall deem expedient ; and the company may make 
such provisions in the trust deed or mortgage for pleoging or 
transferring their rail road track, right of way, depot grounds, 
rights, privileges, immunities, machine house, rolling stock, fur- 
niture, tools, implements, appendages and appurtenances belong- 
ing to or used in connection with such rail road, in any man- 
ner whatever, as security for any bonds, debts or sums of money 
that may be secured by such trust deed ors^mortgage. And in 
case of the sale on^uch mortgages or trust ^i^ds, the purchas- 
ers shall acquire and shall exercise and enjoy^ aU^ and the same 
rights, privileges, grants, franchises, immunities an^ advantages 
in the mortgage, or trust deed enumerated and conveyed, as ful- 
ly as the corporation, shareholders, officers and agents of the 
company might or could have done. And the purchasers may 
proceed to organize anew and elect directors, distribute and dis- 
pose of stock, take the same or another name, and may conduct 
their business generally under and in the manner provided in 
the charter, with such variations in manner and form of organi- 
zation as their altered circumstances and better organization may 
seem to require ; but no greater or enlarged powers shall be ex- 
ercised by the new organization. These laws establish the pol- 
icy of the State in regard to the power of rail road companies 
to mortgage their roads ; and they relieve the court of all em- 
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barrassment on that subject. By the laws of this State, rail- 
road companies and individuals are placed on an equality in 1*6- 
spect to their mortgages. 

The two agreements of the 26th September 1857, must be 
considered as one. They are so intimately connected, that they 
might have been embraced in one agreement. 

It is contended that the defeasance gives the agreement the 
character. of a mortgage; but without it the jcompany would 
have the equitable right to regain possession by discharging its 
liabilities to Chamberlain. Isugent vs. BUeVj 1 Mete. 117 ; Er- 
skine vs. Townseridj 2 Mass. 493; Hughe% vs. JEdwardSy 9 
Wheaton, 489 ; 1 White & Tudor's Cases, 510 ; Hilliard on 
Mort. 22; Conway vs. Alexander ^ 7 Cranch, 218 ; MorrtB vs. 
Nixony 1 Howard, 118 ; Russell vs. Southerd, 12 Id. 139 ; 
Sprig g vs. The Bank.li Peters, 201, Conrad vs. The At. Ins. 
Co. 1 .Peters, 386 ; Redfield on Railroads, 584, 585, and cases 
cited. 

A court of equity will look to the substantial object of the 
conveyance, and will consider an absolute deed a mortgage when- 
ever it is shown to have been intended merely as a security for 
the payment of a debt ; and the grantee may maintain a bill to 
foreclose the equity of the grantor. But Chamberlain could not 
proceed in equity to foreclose on this agreement, if he had not 
been placed in possession. I apprehend hib remedy would then 
have been at law upon the contract. It was not given nor re- 
ceived as a security for money borrowed ; but as a security for 
a debt accruing and to accrue, with a transfer of possession of 
the premises. If possession had not been delivered to Cham- 
berlain, I know of no means he had for enforcing a foreclosure, 
or of ■ acquiring possession. But being placed in possession he 
may be proceeded against by a bill at the suit of the company 
to redeem, and for an account. 

Technically this agreement is not a mortgage. It is an as- 
signment to a preferred creditor, with a liase for the mutual in- 
terest of the parties. If this were a mere assignment of a part 
of the property of the company, it might, if bona fidejhe ad- 
judged as a mortgage of the property transferred, so that the 
residuary interest of the grantor may be reached by execution, 
or by a bill in equity, as in Leit^h vs. Hollistery 4 Comstock^ 
211. A debtor has a right to prefer one creditor to another in 
payment ; and his private motives for giving the preference can- 
not eflfect the exercise of the right, if the preferred creditor has 
done nothing improper to procure it; but ^ any unlawful consid- 
eration moving from the preferred creditor, to induce the pref- 
erence, will avoid the deed which gives it. Marlery vs. Brooks, 
7 Wheaton, 556. And it is no objection to such an assignment, 
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tliat it defeats other creditors of their legal remedies. Brooks 
vs. Marbert/y 11 Wheaton, 223. A debtor may lawfully apply 
his property to the payment of the debts of such creditors as he 
may choose to prefer ; and he may select the time for doing it, 
80 as to make it effectual. Such preference must necessarily 
operate to the prejudice of creXiitors not provided for, and can- 
not furnish any evidence of fraudulent intention. And such as- 
^nments may be made direct to the creditor. Tompkins vs. 
HugheSy 10 Peters, 106. It is not a legal objection to this 
agreement as an assignment, that it was made during the trial 
of the plaintiff's cause against the company, and before judg- 
ment was rendered. So long as a person or corporation is the 
owner of property, unincumbered, an assignment may be made 
for the payment of debts, giving preferences where ttiere is no 
statute law prohibiting it, as in this State. But where fraud is 
alleged, the time, the occasion, and the inducement for making 
the assignment are proper subjects for consideration. 

Under the pecuniary embarrassments of the company, the 
assignment was made to Chamberlain, as a security for a debt 

Earfly accrued and partly to accrue, in building the road to New 
lisbon. The whole road from Milwaukee to La Crosse is em- 
braced in the lease, while a great portion of it was not then 
completed. There is no doubt, from the testimony of the wit- 
nesses, and from the face of the agreement, that the intent of 
the parties was to prevent the creditors of the company from 
further interfering with, or interrupting its operations. Cham- 
berlain obtained a preference over other creditors, for a debt 
'then existing ; and he acquired possession of the whole property 
of the company, with which to carry on the business of the 
company. And while increasing the amount of his debt against 
the company, he enjoys the exclusive possession and control of 
its property for an indefinite period of time ; subject to the duty 
of rendering an account semi-annually, showing his balance 
against the company, on which he draws interest at the rate of 
twelve per cent, per annum. In operating the road and in sup- 
plying rolling stock, at his discretion, he is substituted for the 
directory of the company. For an indefinite period of time he 
is the company for all practical purposes. 

Assignments of insolvent debtors, giving unlimited discretion 
to the assignee, canuot be sustained against creditors. 

Assignments must be absolute and specific in their directions ; 
and not coupled with trusts not authorized by law. 7 Paige, 
668 ; Boardman vs. HolUday^ 10 Id. 223. Nor can such an 
assignment be used as a device to continue the business of the 
assignor uninterrupted by his creditors. JEwen vs. Brady j 5 
Ad. & Ellis, 28, Am. Ex. Bank vs. Juleesy 7 Md. 380. And a 



242 FRAUDULENT CONVEYANCE. DEED. [Jflt 

debtor cannot make a reservation at the expense of his creditors, 
of any part of his income or property, for his own benefit ; nor 
can he stipulate for any advantage to himself. Oreen vs. Trie^ 
her J 3 Ed. 11. ^Assignment must be made in good faith, for the 
purpose of paying debts, and without any intent to lock up the 
property from other creditors for the use of the debtor. A con- 
veyance of the owner in trust for himself, is in efiect a convey- 
ance to himself ; and the grantor in such deed can have but one 
motive, and that must be to hinder or delay the claims of credi- 
tors. The law does not tolerate any hindrance in assignments 
for the benefit of creditors, beyond what may be necessary for 
the purposes of the assignment. And any stipulation in a deed, 
which materially hinders or delays the rights of creditors, ren- 
ders it void. A deed of assignment authorizing the assignee to 
sell the assigned property on credit, is void as to creditors, on 
account of the delay. Menderson vs. Qriffiny 2 Gomstocky 865. 
A transfer of property, which creates a trust, whether secret or 
avowed, in favor of the grantor, renders the transaction fraudu- 
lent and void in legal contemplation, even though there may be 
miiigled with it provisions in favor of preferred creditors. Shaf- 
fer vs. Watkin»^ 7 Sergt. k Rawle, 219. In the case under 
consideration the time for executing the assignment is unlimited ; 
to be terminated only by the payment of the assignee's accrued 
and accruing debt by the insolvent company, or out of the avails 
and proceeds of the property and business of the company. 
The whole profits, beneficial interest, enjoyment and control of 
the road and property of the company passed to this preferred 
creditor, with powers to manage and run the road, and to pur- 
chase additional stock at his discretion. The direct tendency, 
as well as the avowed paramount object, was to carry on the bu- 
siness of the company, and to pay the assignee and preferred 
creditor out of the profits. The cases of Arthur vs. The Com- 
mercial Bank of Vicksburg^ 9 Smedes & Marshall, 394, and 
Bradley vs. Goodrich^ 7 Howard, 276, are irresistible^ authori- 
ties for determining this case against the defendant Chamber- 
lain. The Commercial and Railroad Bank of Yicksbtirg assign- 
ed all its property to trustees, reciting that " The embarrassed 
situation of the bank and the present inability of its debtors to 
meet their liabilities, and by consequence, tnat the bank was 
Unable to pay its debts promptly, rendered it necessary that a 
general assignment should be made for the benefit of its credi- 
tors and the completion of the railroad ;" it therefore assigned 
all its property to trustees, with authority to sell* the effects as^ 
signed, to collect all debts due to the institution, and to com- 
plete the railroad ; for which iubj were authorized to borrow a 
sum not exceeding $250,000 ; and ouib of the proit^eqds collect* 
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ed, to pay the principal an.d interest of the loan. After that, 
dividends were to be made j)ro rata among the creditors. The 
trustees to receive eiglit thousand dollars each per annum for 
their services. The Supreme Court of the United States deci- 
ded '^ that the deed was fraudulent and void as against creditors 
of the bank. That the deed showed on its face an intention of 
the bank to postpone its creditors, use the effects of the bank 
for the completion of the railroad, pay the trustees enormous 
salaries, and make no dividends among the creditors until the 
object was accomplished." The deed in that case made some 
show of regard for the rights of creditors, but the deed in t^»s 
case only contemplates a benefit to the parties, the insolvent- 
assignor, and the preferred assignee. How much salary was al- 
lowed Chamberlain in the $200,000 is not specified, but from 
the recklessness exhibited on the part of the directors, it may 
be presumed to be enormous. The whole recital of items com- 
prising that amount, strikes me as extraordinary and enormous, 
after Chamberlain's original contract price for building the road 
had been extravagantly enhanced, and while he had in his hands 
funds of the company amounting to nearly tfl50,000, which the 
directors did not require to be accounted for or applied. . And 
it is.questionable whether under the circumstances, Chamberlain 
was entitled tetany damages for thb temporary supension of the 
work west of New Berlin. 

The principles here stated apply to assignments direcC to a 
preferred creditor, as well as to those in« trust for creditors. 
McClurg vs. Lackey^ 3 Penn. Rep. 83 ; Passmore vs. Eldrid^e^ 
12 Sergt. & Rawle, 198. 

The assignment and lease to Chamberlain will be decreed to be 
void as against this complainant. 

The defendant Chamberlain in his answer denies that the 
judgment confessed by the company in his favor was based on 
any fictitious consideration, or was given and accepted with any 
intent or design to hinder or delay, or defraud the creditors of 
the company ; but on the contrary, he says that it was given for 
effectual indebtedness from the company to him. And he claims 
that the amount of work done for the company under his con- 
tracts exceeds the amount of the judgment. In the testimony 
of the witnesses there is very great discrepancy as to the amount 
of work done, and also as to the prices that should be paid. 
One thing, however, is beyond dispute ; that the amount includ- 
ed in the judgment far exceeds the amount he would be entitled 
to ?>n his original contract. The company might increase his 
compensation within reasonable bounds, without incurring the 
imputation of fraud. In pursuance of the agreement between 
Chamberlain and the company in the month of December 1857,. 
16 
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for re-measnring the work, for the purpose of ascertaining the 
amount due him on the Ist of October, 1857, a survey and esti- 
mate were made, which showed an amount greater than that of 
the judgment. If that survey and estimate had been made on 
notice to the complainant, more reliance could be placed on the 
evidence upon that subject, Neiher that survey nor the one for 
the complainant can be accurate, on account of the length of 
time the work had been done. Chamberlain may not be enti- 
tled to anything near the amount of the judgment. But liber- 
ality on the part of the company should not be considered frau- 
dulent, unless it be so excessive as to bring the mind to that con- 
clusion, after an examination into all the circumstances. This 
is not a suit of Chamberlain against the company on the con- 
tracts, requiring a legal enquiry into the amount due him ; but 
the only question for our consideration is whether the judgment 
is fraudulent as against creditors. The judgment was confessed 
a few days after the assignment, while the company was labor- 
ing under its pecuniary embarrassments. The testimony of Mr. 
Kilbourn is, " that the judgment was suggested by Chamberlain 
and his counsel. That it had particular reference to the iron 
Vose, Livingston & Co. were endeavoring to reclaim. The com- 
pletion of the road first, and securing Chamberlain, were the ob- 
jects of the company, and they deem it necessary to give the 
lease and the judgment before Cleveland should get a judgment. 
The judgment was not in derogation of the lease, but to carry 
out the object of the lease. Probably Chamberlain's object in 
proposing the judgment was not only to protect himself against 
Vose, Livingston & Co., but also against Cleveland's claim." 

The confession of a judgment to a bona fide creditor, even 
though it have the effect of giving him a preference over other 
creditors, is not a fraudulent disposition of an insolvent estate. 
While there is no statute prohibiting it, an insolvent debtor has 
a right to give preference to his -creditors by confessing judg- 
ments. But if such judgments are given and received for the 
purpose of hindering or delaying creditors, they are voidable as 
against those creditors, if even for a bona fide debt, and if not 
used for that purpose. When a judgment is given and received 
for a fraudulent purpose, the giving the judgment is such an act 
done in pursuance of the fraudulent purpose, as to render it void- 
able by any person who is in a position as a creditor, to question 
it. And such a judgment, originally given for the purpose of 
defrauding creditors, cannot even be used as against such credi- 
tors, to collect the amount due : to the party to whom it was 
given. Bunn vs. Ahl. 5 Casey, 387. If, Chamberlain had 
merely demanded and received the judgment, even to the known 
delay of Cleveland and the other pressing creditors of the com- 
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pany, it would not be legally invalid as against them. But 
would the judgment have been demanded and given, after the 
assignment and lease, but for the purpose of forestalling Vose, 
Livingston & Co., in reclaiming the iron, which the interests of 
Chamberlain and the company required should be laid on the 
track of the road ; or to further the paramount object of the 
assignment and lease ? The suits of Vose, Livingston & Co., 
respecting the iron, and the two contracts of settlement between 
them and Chamberlain and the company, show that they were 
pressing a claim for the iron, which was compromised by those 
contracts. So far it appears that Vose, Livingston & Co. had 
a claim, to effect which the judgment was demanded. But be 
this as it may, it appears satisfactorily that the judgment was 
given and received as part of the arrangements to secure the 
future operations of the company and Chamberlain, in the pros- 
ecution of the work towards completion, while the creditors of 
the company should be hindered or delayed for an indefinite 
time ; and it must fall under the same condemnation as the as- 
signment and lease. 

The assignment and lease to D. C. Freeman, of the Milwau- 
kee and Watertown Division, having expired by its own limita- 
tion, it is not necessary to make any decree against tiim, except 
that he pay his share of the costs. 

The plaintiff is left now to pursue his legal remredies against 
the company on his execution. 

We are indebted to thc^ American Law Register, July 1859, for the fore- 
going case. 



THE TESTIMONY OF MEDICAL EXPERTS, AND THE READING 
OF MEDICAL BOOKS IN JURY TRIALS. 

The admissibility of the evidence of experts in courts of jus- 
tice, has long been settled, but there is still some discrepancy as 
to the conditions of its admission, sufficiently important to de- 
serve a most careful consideration. 

Of late years, cases have become more and more frequent, in 
which such evidence has been admitted touching the mental con- 
dition of one of the parties ; and the expert is even allowed to 
farin his 6pinion, solely, perhaps, on the statements of other 
witnesses, without any personal examination of the party him- 
self. Counsel, it is true, often endeavor to discredit such evi- 
dence^ by calling it theoret cal and speculative, but if they re- 
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ally believe what they say, they only show a great misapprehen- 
sion of the nature of the question. The mental condition of a 
person is manifested by his conduct and conversation, by his 
acts, his opinions, his manners and deportment, all which are 
matter of observation, and may come within the cognizance of 
others besides that of the expert. Although a personal inter- 
view may sometimes reveal all that is required, yet, more fre- 
queritly, from the very nature of thfe case, the expert obtains 
from it no satisfactory results. What a man may happen to say 
or do, in the course of a brief interview with a stranger, may 
be of little significance, as compared with his mental manifesta- 
tions during a period of weeks or months, when following the 
bent of his inclinations without restraint, and with opportunities 
for carrying his diseased fancies into practical eflfect. There is 
nothing sittgular in this. Medical opinions in regard to other 
diseases than insanity are seldom founded exclusively on a per- 
sonal examination of the patient. Facts of the highest impor- 
tance are often learned from friends and nurses, and could have 
been learned perhaps only from them, but are none the less val- 
uable on that account. 

An opinion re^^pecting the mental condition of a person whose 
sanity is in question, must be founded upon his previous history; 
at least, so much of it as may be supposed to throw any light 
upon his mental coudition at some particular time. In a doubt- 
ful case, it would only indicate the height of ignorance and pre- 
sumption to arrive at a positive conclusion on the strength of a 
single interview, or of any other very limited source of informa- 
tion. Indeed, we can hardly conceive of any case requiring in- 
vestigation, plain enough to be settled in this manner. We 
know that patients are, every day, received into our hospitals 
for the insane, on the strongest representations of friends, yet, 
for days and weeks together, though subjected to the closest 
scrutiny, they may betray not the slightest indication of insani- 
ty. The power of self-control is exhausted, sooner or later, no 
doubt, and the disease is evinced by unmistakable evidence ; but 
the fact shows conclusively, that the observation of a man's 
neighbors and acquaintances may furnish far more satisfactory 
proof of his insanity, than any single examination of the most 
accom|)lished expert. Of course, there is no other way of ob- 
taining the object, in cases where the alleged insanity has disap- 
peared, or the party has deceased. 

It has also been objected to the testimony of experts on this 
subject, that in consequence of their intimate association with the 
insane, and their familiarity with the manifestations of the dis- 
ordered mind, they overlook the sharp distinctions that really 
exist between the sane and the insane condition, Engrossed as 
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they are in their favorite study, they look at all men through a 
distorted medium, and thus see insanity where others of a differ- 
ent tt-aining, see only the normal operations of the mind. That 
such persons may often see insanity where it is unperceived by 
others, is just what might and ought to be expected of men of 
intelligence and discernment, with abundant opportunities for 
observation. It would be but a poor compliment to them, to say 
that after all, the delicate shades of mental disease, the faintest 
possible lines that divide sanity from insanity, those equivocal 
phases of mind which neither the philosopher nor the practical 
observer of men attempt to explain, are no more clearly dis- 
cerned by th^n t£an by others. 

The insanity which lies on the surface is obvious enough to 
all, but it is only the practised observer of the disease, who can 
detect it in its milder fgrms, or when controlled and concealed 
by the sounder operations of the mind. To him^ a look, a ges- 
ture, a turn of thought, a mode of expression, scarcely discern- 
ible by others, may supply a hint that leads to the most satisfac- 
tory proofs. It is not common, we apprehend, to suppose that 
great attainments in a physical science unfit a man for giving 
reliable opinions on points ^connected with it ; and it is not easy 
to SQ^ any exception to the general rule in regard to insanity, 
which, beyond all others, can be understood only by means of a 
long personal 'observation. It is no presumption to say that the 
man who has spent the best years of his life in daily intercourse 
with the insane, is thereby better qualified, other things being 
equal^ to enlighten a court of justice on difficult questions of in- 
sanity, than men without such eitperience, though otherwise in- 
telligenty smd, perhaps, with remarkable knowledge of human 
nature. The proposition seems too clear for argument or illus- 
tration, and yet, in practice, no objection to the value of medi- 
cal tesdmony on the subject of insanity, is more commonly or 
more effectually urged, than the one under consideration. 

Whatever may be the value of his testimony, the competency' 
of the medical expert as a witness, is unquestioned. The only 
point not quite settled? is how his opinions shall obtain. In the 
courts of this State, and of every other, so far as we can learn, 
the practice is for the expert, after hearing all the evidence in 
the case, to state the conclusions to which it has led him respec- 
ting the mental condition pf the party in question. 

In Commonwealth v. 5o^er«, 7 Metcalf, (1844.) the court 
said, " th^ proper question to be put to the professional witness- 
es is this ; If the symptoms and indications testified to by other 
witnesses are proved, and if the jury are satisfiied of the truth 
of them, whether, in their opinion, the party was insane," &c. 
"They are not," the court adds, "to judge of the credit of the 
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witnesses, or of the truth «f the facts thus testified by others. 
It is for the jury to decide whether such facts are satisfactorily 
proved." 

For the first time in this country, a different rule was adopted 
by the federal court of this circuit, in U. S, v. McGlue^ 1 Cur- 
tis, (1851.) The medical experts "were not allowed," says the 
court, Mr. Justice Curtis presiding, "to give their opinions on 
the case. It is not the province of the expert to draw inferen- 
ces of fact from the evidence, but simply to declare his opinion 
on a known or hypothetical state of facts ; and therefore, the 
counsel on each side have put to the physicians such states of 
fact as they deem warranted by the evidence, and have taken 
their opinions thereon. It you consider any of these states of 
fact put to the physicians are proved, then the opinions thereon 
j^re admissible evidence to be weighed by you. Otherwise, their 
opinions are not applicable to this case." No authorities are 
cited for this departure from the universal practice of the coun- 
try, but they may all be found in an article on Leading Crimi- 
nal Cases, published in this Journal* for April, 1855. What 
ground they afford for this mode of obtaining the opinions of 
experts in questions ot insanity, will be made suflSciently obvious 
by referring to a few of the principal cases. 

At the trial of Earl Ferrers, in 1760, his counsel proposed to 
ask the medical witness, "whether any and which of the cir- 
cumstances wKich have been proved by the witnesses, are symp- 
toms of lunacy." Whereupon, the question being objected to 
by the Attorney General, Lord Hardwicke, who presided as 
Lord High Steward, observed that it "tended to ask the doctor's 
opinion upon the result of the evidence," and that he " must be 
asked whether this or that fact is a symptom of lunacy." 19 How- 
elVs State Trials^ 943.t More recently in Begina v. Francis, 
4 Cox, C. C. 57, (1849,) a physician who had heard all the evi- 
dence, was asked whether from all he had thus heard, he* was of 
opinion that the prisoner, at the time he did the act in question, 
was of unsound mind. The court. Baron Alderson, interposed, 
saying, " I cannot allow such a question to be put ;" and on be- 
ing reminded that the question was so put in McNaughton's 
case, he added, " I am quite sure that decision was wi'ong. The 
proper mode is, to ask what are symptoms of insanity, or to take 
particular facts, and assuming them to be true, to ask whether 
they indicate insanity on the part of the prisoner. To take the 

• Boston Law Reporter. 

fTlib mling of Lord Hardwicke which we have given in full, precisely as 
reported, is wonderfully amplified and embellished in Lord Brougham's ver- 
dtOQ of it, contained in his remarks in the House of Lords on the McNaugh- 
ton ^jase. See 67 Hansard, 614. 



I 
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course suggested is really to substitute the witness for the jury, 
and allow him to decide upon the whole case/* Shortly after, 
in Doe d, Bainhrigge v, Bainbrigge^ 4 Cox, C. C. 451, (1850,) 
Lord Campbell ruled out the same question, and for the same 
reason. In McNaugton's case, Report of the Trial of Daniel 
McNaughton, by Bousfield & Merr^tt, 73, (1843,) the question 
was put to an expert who had heard the whole trial, "judging 
from the evidence which you have heard, what is your opinion as 
to the prisoner's state of mind ?*' and no objection was made. 
The Judges, in their replies to the questions proposed by the 
House of Lords in consequence of this trial, say, however, that 
although " where the facts are admitted, or not disputed, and 
the question becomes substantially one of science only, it may 
be convenient to allow the questions to be put in that general 
form, yet the same cannot be insisted on as a matter of right/' 

Such are the principal decisions which furnish the authority in 
the casie of U. S. v. McCrlue, for departing from the American 
practice on this subject. It will be observed that in these cases, 
the question to the expert, disallowed by the court, was not ex- 
actly in the terms of that allowed in the Rogers case, as quoted 
above. In the former, the opinion is given under the single 
condition that the expert Has heard all the evidence, so that in 
fact, he passes upon the evidence precisely like the jury. In the 
latter, there is another condition, — he must suppose the evidence 
to be true. It is not for him to exercise any judgment on this 
point, but to regard it as all true, without restriction or qualifi- 
cation. This is an important difference, and it may be fairly 
questioned whether this additional ingredient in the terms of the 
query, would not have obviated the practical difficulty contem- 
plated by the English courts. It thus becomes the hypothetical 
case which they require. It may have no foundation in truth. 
It may have no more reality than the baseless fabric of a vision, 
yet for the present purpose, it is to be regarded as true, and 
made the basis of an opinion. It is immaterial, certainly, wheth- 
er the hypothetical case is presented in the language of the 
counsel, or of the witnesses, — whether it is to be received direct- 
ly from the latter, or, at second hand, by a tedious process of 
circumlocution. 

That the rule would have been modified in the manner hero^ 
supposed, seems not unlikely in view of the fact, that in other 
cases, similar in principle, the question as put in the Rogers 
case, was allowed, though objected to by counsel. In Mai- 
ton V. Nesbitt^ 1 Carrington & Payne, 70, (1824,) and Fenwick 
v. Bell^ 1 Carrington & Kirwan, 312, (1844,) — cases resulting 
from collision of vessels — where the question at issue was one of 
negligence or unskilfulness on the part of the master, nautical 
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meji who had attended the trial, were asked, whether, suppdmig 
the evidence to be true^ the master was, in their opinion, gnil^ 
of negligence. In Beckwith v. SydebothamyA Campbell, 116, 
(1807,) this mode of patting the question was sanctioned by Lord 
EUenborough. The question at issue was the unseaworthiness 
of a vessel, and eminent surveyors of ships were allowed, upon 
the evidence of other witnesses, to give their opinion on this 
point.* 

The principal, if n6t the only objection, to^this mode of put- 
ting the question to experts,' is that it essentially removes the 
expert from the witness-box to the jury-box, and allows him to 
usurp the functions of both judge and jury. How a witness can 



• The case 6f Sills t». Brown, 9 Carrington & Payiie, 601, (1840,) and that of 
Jameson v. Drinkald, 12 Moore, 148, (1829), often pited in this connection, will 
be foand, on careful examination, to furnish no support to the rule of evidence 
we are combating. They were both actions for damages on account of colli- 
sions of vessels. In the former the collision arose 'hiefly from a neglect of 
the rules of the river Thames, on each side. The question at jssue was whe- 
ther the admitted fault of one party rendered liim responsible for the conse- 
quences that arose from the admitted fault of the other; whether the depar- 
ture from the rule of the rivei. which led to the injury was excused by the 
common practice of infringing that rule ? A harbor-master was called, of 
whom it was proposed^o ask, whether, having heard the evidence in the 
cause, lie thought the conduct of the' captain of the brig, who had departed 
from the rule, and thus brought about the collision, was rig t or not; because, 
said the counsel, it is a matter of skill, and he compared it to cases in .which 
a medical question arises, and then wimesses are asked, whether, in their 
opinion, the treatment was correct or not. The. court did not see it in this 
light, and overruled the question, but a:llowed the opinion of the witne."- to be 
taken on a hypothetical case. It wa» obviously not a matter of skill that could 
be correctly understood only by experts, but one of plain facts which the jury 
were perfectly competent to understand and appreciate. What the. hypothet- 
ical case was, does not appear ; but it is obvious that the answer, whatogrer it. 
was, could not have affected tJie conclusions of the jury, because, at the best, 
the witness'could only have said, that. in infringing th.e rule of the Tiver;'the 
captain M^as not to blame, for the simple reason that everybody else infringed 
it. On such a point as this, the jury could make up their minds without the 
aid. of an expert. It should be observed that the ground on which the connsel 
claimed the admission of this testimony, was the* similarity of the case to 
those where medical experts are allowed to express an opinion on the evi- 
dence, implying, of course, that in the latter instance, this is the settled rdle. 
In the latter case above referred to, Jameson v. Drinkald, several nautical men 
gave their opinions, as experts, touching the alleged negligence, unskilfulness, 
and error of judgment, manifested by the parties. On the motion for a new 
trial — for which, however, this mode of examining the experts was not put 
forth as one of the grounds — two of the juo^Os said, incidentally, it would 
seem» that the experts should have confined their opinions to the cause of the 
accident, not the measure of blame attributable to one party or the other ; or, 
as one of them said, a scie'ntific person, called as a witness, is not entitled to 
give his opinion as to the merits of the case, but only as to the facts as proved 
by other wiVnesses. The objection, be it observed, did not lie against the ba- 
sis of their opinions, but against the opinions thefnselves, as referring to points 
with which they had no propfer concern. Not a word was said by court or 
counsel about a hypothetical case. 
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be said to usurp the functions of the jury, who may, if they 
please, render a verdict in the very teeth of his opinion, is not 
very obvious. If* the jury chose to" shape their verdict by his 
opinions, they no more surrender to him their functions, than 
they do to the court or counsel whose remarks may influence 
their decisions. Neither is it ensy to understand, so far as this 
issue is concerned, why the opinion of the expert upon the facts 
which have appeared m evidence, should be more objectionable 
than his opinion upon a hypothetical state of facts, because if 
the latter is at all similar to the former, his opinion upon it may 
equally affect the conclusions of the jury. Lord Brougham, in 
hiB remarkable version of LcHrd Hardwicke's decision, seems to 
have appreciated the force of this conclusion, by prohibiting the 
expert from giving his opinion upon the evidence in any shape. 
'^ You shall ask them,'' be says, " if such a fact is an indication 
of insanity or not — ^yon shall ask them, upon their experience, 
what is an indication of insanity — ^you shall draw from them 
what amount of symptoms constitute insanity," ^^ but yon must 
not ask a witness whether the facts sworn to by other witnesses 

S receding him amount to a proof of insanity." 67 Hannardy 
14. So, too, in the case cited above, Lgrd Campbell saic^ 
^^ The witness may give general scientific evidence on the causes 
and symptoms of insanity, but he must- not express an opinion 
as to the result of the evidence he had heard with reference to 
the sanity or insanity of the testator.*' Not a word is said in 
either case about making a hypothetical statement of facts. 

To say that an expert, in expressing an opinion upon the facts 
given in evidence, is thereby assuming the functions of the jury, 
indicates a confusion of id^as in a quarter whero it would have 
been least expected. Nothing would sedm to be plainer than 
the distinction between the duty of the jury and that of the ex- 
pert, and that distinction authorizes no apprehension of their 
being confounded under any tolerably intelligent administration 
of the law. The juty are bound to decide lor themsdves as to 
the truth of the facts which appear in evidence. What those 
facts may signify, it is for the expert to say. To render a just 
verdict, the jury must of necessity rely more or less on the opin- 
ions of the experts. So far as those opinions are allowed to in- 
fluence the verdict, so far may the expert be said to assume the 
functions of the jury, but be it observed, in the legitimate per- 
formance of his own' part. Perhaps the opinion of the expert 
may be decisive of the question at issue, and thus determine the 
verdict. And why should it not ? If that opinion is correct, it 
wotild be highly reprehensible in the jury to disregard it, al- 
though not bound by any legal enactments. When a person is 
convicted of some criminal act, though regarded by men long 
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familiar with the phenomena of insanity to have been insane at 
the time of its commission, the jury no more deserve the praise 
of intelligence and courage, than if they had diregarded the 
calculations of a mathematician on a question of water-power. 

In the construction of a doubtful rule of evidence, it would 
seem as if that should be preferred which let in upon the jury 
in the largest measure, the light of science and liberal know- 
ledge, — directly and clearly, without the intervention of refract- 
ing media. What the jury want is light upon the dark points 
of the case before them. The question is not what may by the 
expert's views in regard to the mental condition of A, JB, C, or 
any other individual, real or imaginary, but what he thinks of 
the only person with whom the court has any concern. In a 
case involving a, question of insanity, the expert is called in ex- 
pressly to give the jury the benefit of his special acquaintance 
with the subject, — a benefit which he has a right to give, and 
they a right to receive — and thus assist them in arriving at a 
correct verdict. For this purpose he hears all the evidence, and 
carefully forms his opinion upon it. The next step, it might be 
naturally supposed, would be to express that opinion on the wit- 
ness stand. But here the new rule is interposed, and the expert 
is told that he must not utter a word respecting the case, the 
details of which he has been following day after day,* perhaps 
for weeks together, but he may tell them what he thinks about 
some other case. The admirable fitness of this rule for promo- 
ting the ends of justice must be obvious to the dullest apprehen- 
sion. The jury, embarrassed and perplexed by a multitude of 
traits arid incidents, the full significance of which is utterly be- 
yond their reach ; anxious to get at the truth, but unable rightly 
to appreciate the facts on which it is to be founded, would glad- 
ly avail themselves of the superior insight of men to whom such 
facts are familiar as household words, but this privilege is re- 
fused. Experts may be called, it is true, but they are to talk 
about anything rather than the case in hand — the only case re- 
gardmg which the jury care to have their opinion at alL 

But, it is replied, you may state a liypothetical case, embra- 
cing all the essential facts related by the witnesses, and thereby 
obtain from the expert precisely the same opinion as if the 
question had been put to him according to the formula used in 
the State courts. If this is really so, it is not very clear how 
the technical difiSculty is avoided. You may not ask the expert, 
say the court, whether, supposing the evidence to be true, he be- 
lieves the party to have been insane, but you may repeat to him 
in detail all the symptoms and occurrences related by the wit- 
nesses, and ask him whether, supposing them to have really hap- 
pened, the person concerned was insane. If there is any dif- 
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ference between these two propositions, it seems to be very much 
like that between " Come out here, Mr. McCarthy," and " Mr. 
McCarthy, come out here." In neither case is the expert bound 
to believe that the facts on which he founds his opinion, have 
actually occurred, while in both, it U understood that these facts, 
whether real or imaginary, are precisely the same. It is hardly 
credible that a difiSculty like this, which could be removed by a 
paltry shuffling of words, should be allowed to change a rule of 
evidence universally recognized in the courts of the country. 
Besides, if the case put to the jury is precisely that which has 
appeared in evidence, it is but little better than quibbling to call 
it a hypothetical case. It certainly is regarded by jury and 
expert as the case which is on trial, and in spite of any modifi- 
cation' of language or change of subordinate points, the opinion 
of the latter will inevitably be shaped by what he has heard 
from the witnesses. If, on the other hand, a case truly hypo- 
thetical is put to the expert, then ic needs but little reflection to 
see that the less it resembles the case exhibited by the witness- 
es, the less will it enlighten the jury in the formation of their 
verdict. But this method is not only useless, it is positively 
mischievous. It is Very easy for counsel, by suppressing some 
circumstances and adding others, to present a case sufficiently 
like the one on trial, to seem to the jury the same, but really so 
different as to elicit from the expert, an opinion very different 
from that he had formed respecting the actual case, and which, 
perhaps, he had already expressed. The jury are mystified by 
such apparently contradictory views, and it would not be strange 
if they concluded to disregard such deceptive lights altogether, 
and rely on their own unassisted judgment. 

Another objection to this new mode of obtaining an expert's 
opinion is, that it violates one of the settled rules of philosophy. 
It is well understood among scientific men that they are not to 
enter on the discussion of mcts that have not been carefully ob- 
served, and duly authenticated, The true disciple of modern 
science will scarcely allow himself to talk of the attributes and 
incidents of a thing that never had an objective existence, be- 
cause, if the thing never really existed, we are liable, with our 
limited faculties and scanty knowledge, to attribute to it inci- 
dents more or less incompatible with one another. A hypothet- 
ical case must be always open to thia objection, that being the 
offspring of fancy it may be such a case as never did and never 
could exist in nature ; and therefore that the opinion of an ex- 
pert on such a case must be •more or less unreliable. Indeed, 
nobody supposes that the hypothetical cases stated by counsel 
always represent cases that have actually occurred, for it is 
well understood that they maybe merely a collection of such 
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particulars as best suit the counsel's purpose. Were we to enu- 
merate a train of symptoms chosen at random, and ask an ex- 
Eert what disease they would signify in a patient who should exh- 
ibit them, we should commit no greater absurdity than the coun- 
sel does who picks out an incident here and there from a man's 
conduct and discourse, and then asks the expert on the witness- 
stand, if he considers them as conclusive proof of insanity. 

It would seem as if the soundness of this principle would be 
instantly recognized by lawyers, with whom it is a sort of pro- 
fessional rule never to give counsel on a suppositious case. We 
know very well what would be the reply of any lawyer having 
the slightest regard for his reputation, to one who should seek 
his opinion in this manner. '* If the case you put is merely a 
matter of speculation or curiosity, I am willing to talk about it, 
but if you wish my opinion for a practical purpose, on a case 
that .has a real existence, you must state that case with all its 
particulars, without addition or suppression ; and since your im- 
perfect knowledge of these things must lead you unconsciously 
to misrepresent the case, you had better get a lawyer to state it 
for you." And yet, when the opinion of an expert on a matter 
of science is required, distinguished lawyers say he must not be 
asked about facts which have been stated with all that precision 
and completeness which only a judicial examination can secure, 
but you may draw upon your memory or your imagination for 
the maferials of a hypothetical case, and ask his opinion about 
that. A fiction, an acknowledged creation of fancy, is supposed 
to 8erv§ the ends of truth and justice better than actual facts ! 

Thus far we have gone upon the supposition that the rule now 
advanced, is at least, practicable. Unquestionably, it may' be 
in many cases ; but in those cases, by no means few, where the 
facts touching the mental condition of the party proceed from a 
cloud of witnesses, each one contributing something towards the 
general impression which is made upon the mind of the ®^P®L*' 
it cannot be strictly carried out without manifest injtistice. We 
had an opportunity a few months ago, of seeing it applied m a 
criminal trial, in a federal court held in a neighboring district. 
A ship-master was on trial for beating to death one of his crew, 
and defended on the plea of insanity. After a large ^^^^®^ ^ 
witnesses had been examined, the prisoner's counsel proceeded to 
put the question to the experts in the usual way, whereupon tne 
District Attorney objected, and his objection was sustained lu 
an elaborate opinion from the circuit judge. No ^®**®^. J^^ >^ 
fcion of the folly of the rule could be had than was furnished 07 
the actual result of all the discussion which it provoked ^^J^^^ 
occasion. The court having pronounced its decision, the foUo 
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ing colloquy took place between the court and the prison's coun- 
sel: 

Counsel. — I may assume a state of facts, I suppose ? 

Court. — Unquestionably that may be clone. That is the de- 
cision of Judge Curtis. 

Counsel. — Then am I to ask the witness thus : Taking all the 
facts as te;3tified by the mother of the prisoner, the statement of 
Capt. F., and then the account given by C, &c., what would be 
his opinion as to the state of the prisoner's mind, or am I to 
read over my notes, and point out certain facts ? 

Court. — You can ask your question. 

(7(?Mn«eZ.— (To witness.) Taking all the testimony of Mrs. 
H. in regard to the condition and history of her son up to the 
time of this occurrence of the ^2d of January ; the statements 
and testimony of young C. as to the sickness, which, prior to 
the 22d of January, the prisoner had endured^ all the testimo- 
ny of his previous life which goes to show his nervous sensibili- 
ties; the testimony of Capt. F. and Capt. N. as to the occur- 
rences at the Chincha Islands; and the extent of the injury 
which occurred to him there ; the testimony of C. and F. in re- 
gard to the occurrences of the 22d of January, during the whole 
of that day and the succeeding and following days and nights, 

until they arrived at P , upon the assumption and basis that 

all that testimony is true and believed by the jury, what, in your 
opinion, was the mental^ondition of Capt. H. on the 22d of 
January V* ^ 

Here were a multitude of transactions bearing upon the ques- 
tion of the prisoner's mental condition, every one of which it 
was necessary for the expert to take into the account in making 
up his opinion. They could' not be stated hypothetically in any 
other language than that of the witnesses, with all the collate- 
ral circumstances, and so obvious was this, that neither the op- 
posing counsel nor the court objected ; and thus, in this case, 
the new rule was utterly disregarded. Thus, we apprehend, it 
must always be disregarded, where the evidence unfolds a large 
mass of particulars essential to the right understanding of the 
question at issue. 

It is a curious fact, not without some significance, we imagine, 
if we could but see it, that in all the cases where the new rule 
of evidence has been applied, the question at issue was one of 
mental disease, while in cases where it was a question of other 
diseases or wounds, no objection 'has been madfc to the applica- 
tion to the old rule. In the trial of Capt. Donellan for the mur- 
der of Sir T. Broughton (1780) for instance, several physicians 
had stated the symptoms observed before death, and the results 
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of tbe aiitopsj after deatb, when the celebrated John Hunter 
was called, and examined as follows : 

Question. — Have you heard the evidence that has been given 
by these gentlemen f 

Answer, — I have be:n present the whole time. 

Q. — Did you hear Lady Broughton's evidence ? 

A. — I heard the whole. 

Q. — Did you attend to the symptoms her ladyship decribed, 
as appearing upon Sir Theodosius Boughton, after the medicine 
was given him : 

A.— I did. 

Q.-T-Can any certain inference upon physical or chirurgical 
principles be drawn from those symptoms, or from the appear- 
ances externally or internally of the body, to enable you, in your 
judgment, to decide that the death was occasioned by poison ?* 

Had the question been whether or not Capt. Donellan -was in- 
sane when he took the life of Sir T. Boughton, then probably 
the court would have said, Mr. Hunter must not be asked what 
opinion respecting the prisoner's mental condition the evidence 
has led him to form, but he may give his opinion on a hypothet- 
ical state of facts. He has no right to believe that a single 
word which he has heard from the witnesses is true, but yoii may 
set up a fictitious Capt. Donellan and a fictitious Sir Theodosius 
Boughton, and an imaginary chapter of incidents, and ask what 
he thinks about them. This, and numerous similar instances 
which might be cited did our limits permit, constrain us to ask, 
why this distinction ? Is it because insanity is supposed to be 
plead in defence of crime more frequently than it should be, and 
therefore to be met with every kind of restriction and hindrance 
which the practice of the law will permit ? If this is the rea- 
son, we need only say that there never was a greater mistake 
than to imagine that error or nonsence can be put down by de- 
nying it fair play and full discussion. 

We are brought to the conclusion that the rule in question is 
not calculated to promote the ends of justice and humanity; 
and that a true reform would be to confine the expert to the 
case in hand as revealed by ^ the evidence, and debar him entire- 
ly from giving opinions upon hypothetical cases. Such a course 
is not entirely without judicial sanction. In the trial of Pres- 
cott for the murder of Mrs. Cochran in New Hampshire, (1843,) 
the defence being iasanity, an expert was asked by the attorney- 
general the following question : " If no act of violence precede 
or follow the fatal deed, and no apparent motive can be found 

• Trial of Capt. John Doaellan, &c., reported by Joseph Gurney. Quoted 
by Beck II., p. 792. 
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for the murder, should you believe a homicide to be insane, mere- 
ly because he has insane ancestors?" To this IJie prisonerls 
counsel [Hon. Ichabod Bartlett] objected, simply because it was 
improper to get the opinion on a supposed case. The attorney- 
general replied that " the prisoner was setting up the plea of in- 
sanity on the ground thaf some remote ancestor of his was cra- 
zy ; and that the court would perceive that the question was 
only to get the opinion of the witness on a case precisely such 
as may be proved to exist in this instance." The court [Chief 
Justice Richardson] observed " that the question being founded 
on a supposed case, could not properly be put."* 

If we are. to have a new rule on the subject to prevent the 
expert from encroaching on the province of the jury, let it be 
that laid down by lords Hardwicke and Brougham, whereby the 
expert is debarred from giving opinions respecting the case on 
trial, or any other case, and allowed only to answer questions as 
to the causes, symptoms and other incidents of insanity. In 
this way very important information would no doubt be kept 
from the jury, but the mischief arising from hypothetical cases 
would also be prevented. 

Until within a few years it was allowable in this State, as it 
still is in every other, except Maine, in cases which involved any 
question of medical or other physical science, for the counsel in 
the course ^f their address to the jury, to read from scientific 
books of established reputation, for the purpose of supporting 
their positions. They read what books they pleased, and were 
scarcely restricted in the length of their readings. The extracts 
thus read constituted in fact, a part of their address, of which 
the jury might believe as much or as little as they did of any 
other part of it. They might avail themselves of the informa- 
tion thus presented, or regard them as only a professioaal con- 
trivance for misleading their "sense of right and wrong. This 
practice, which might have been supposed to be established by 
right of prescription, was formerly prohibited in the case oi Com- 
monweaUhy. Wilson, 1 Gray, 339 (1862). The remarks of the 
court, (Chief Justice Shaw), conveying this extraordiiiary -decision, 
which reversed the almost universal practice of this country and 
of England, were quite brief, and do not show very clearly what 
new light has suddenly dawned on the judicial mind. '' Facts 
or opinions," says the court, ^' on the subject of insanity, as on 
any other subject, cannot be laid before the jury excepti»y the 
testimony, under oath, of persons skilled in such matters. 
Whether stated in the language of the court or of the counsel, 

• Report of the Trial of Abraham Prescott for the murder of-Sally Coch- 
ran, &c., &c. Concord N. H.: 1834. 
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in a former case, or cited from the works of legal of medical 
writers, they are still statements of fact, and must be proved on 
oath. The opinion of a lawyer on such a question of fact is en- 
titled to no more weight than that of any other person not an 
expert/' In support of this decision, which we have given en- 
tire, there are cited only two cases. Collier v. Simpson, 5 C. & 
P., 73, (1831,) and Cox v. Purday, 2 C. & K., 268, (1846,) and 
as they are the only cases likely to be referred to for this pur- 
pose, it will be proper to give them a careful examination. 

In the latter case, there was a question relative to the law of 
copy-right in Bohemia; and in order to settle this question, the 
counsel proposed to read the book < ontaining the written lavrs 
of that country, but the court decided that " the proper course 
to ascertain the law of a foreign country, is to call a witness ex- 
pert in it, and ask him, on his responaibility, what that law is ; 
not to read any fragment of a code which would onl;- mislead." 
Here the essential question — that on which the verdict of the 
jury depended — was as to the law of Bohemia on a certain sub- 
ject. This simple fact it was necessary to prove beyond a doubt, 
and therefore the written code was offered a% a piece of evidence^ 
like an account-book or an affidavit. The court, considering 
that it lacked some element of proper evidence, refused to allow 
it to be read. Unquestionably, the counsel might have, read it 
in the course of his plea to th6 jury, but that would not have 
suited his purpose, which required that it should be presented in 
such a form that the jury would be obliged to believe it like any 
other evidence. The other case — Collier v. Simpson — was pre- 
cisely parallel. It was an action of slander brought by the 
plaintiff against the defendant, for saying that he, the plaintiff, 
had caused the death of a child by giving it an excessive dose of 
corrosive sublimate. The counsel proposed to show what was a 
proper dose of this article, by reading from medical books which 
treate'^ of the doses of medicines ; and this the court would not 
permit. They were offered as evidence, not as a part of the 
counsel's address, in which latter form they would no doubt have 
been allowed. 

If, howcver, we are mistaken as to the principle decided in 
these two cases, and it should appear that in order to show what 
is the law of a country, it is not allowable to read the statute- 
book in any stage of the trial, then of course we must admit 
their authority for the rule, that facts or opinions ou the subject 
of insanity cannot be laid before the jury by reading from med- 
ical b oks; and, if we donot misapprehend.the matter, the rule 
applies to all books whatever from which a scientific fact or 
opinion could be obtained. We can hardly believe that any 
court would insist on the universal applicatioii" of a rule like 



1859.1 MEDICAL TESTIMONY IN JURY TRIALS. 269 

this, whieb might keep from the jury information that could not 
be presented in any other form, ana which alone would enable 
them to make their verdict just. We can easily conceive of 
cases where common sense and the natural instincts of men 
would forbid it. On a question of hydraulic power, it can 
scarcely be doubted that an expert would be allowed to read from 
a book the algebraic formulae underlying his opinions. And if 
he could .read the book, why might not the counsel? If, in a 
case of marine insurance, the counsel should propose to estab* 
lish some fact respecting the soundings aear a certain rock or 
shoal, by reading from Blunt*s Coast Pilot, and were stopped by 
this rule, who would not feel that an important source of infor- 
mation was shut out, more calculated to affect the result of the 
cause, perhaps, than all the evidence of the witnesses and ex- 
perts ? Again, suppose in a criminal case where the offence oc- 
curred several years ago, an essential witness should state that 
he saw and distinctly recognized the prisoner near the scene of 
the crime, at 10, P. M., by the light of the full moon, should 
the counsel be debarred from reading an old almanac to show 
that on that night the moon did not rise till 12 ? The idea that 
the testimony of Professor Pierce or Mr. Bond is competent to 
establish such a fact, is simply ridiculous, because their know- 
ledge of it would be derived, not from personal recollection, but 
robably from the prototype of the very almanac which cannot 
e read. As if evidence which is inadmissible at first hand, be- 
comes entitled to the utmost credence at second hand. 

It might, at fii*st blush, be supposed that the rule in question 
had reference exclusively to medical or other scientific books, 
but it is clearly and explicitly stated, ^' that facts or opinions on 
the subject of insanity, as on any other subject, cannot be laid 
before the jury, except by the testimony, under oath, of persons 
skilled in such matters." Whether the question at issue be one 
of physic or divinity, of morals or legislation, navigation or 
manufactures, no fact or opinion thereon can be laid before the 
jury, except on oath. It would seem as if the law itself were 
not exempted from the general ban, because it is stated that the 
objection is equally strong against statements of fact or opinion, 
whether conveyed in the language of court or counsel in a form- 
er case, or cited from the works of legal or medical writers. In- 
deed, in the very trial which elicited this decision, the counsel 
were not allowed to read, for the instruction of the jury, from 
the judge's own charge in a previous case. If the court meant 
to exclude only so much of the charge as conveyed opinions re- 
specting the nature of insanity in relation to crime, then cer- 
tainly it would be but a fair application of the rule to exclude 
Coke and Hale and every other writer who has promulged opin- 
17 
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ions on this subject. We imagine the profession as hardly ready 
for this, though the conclusion seems to be inevitable. 

The rigid application of the rule would also much abridge tfaie 
latitude of remark allowed to counsel in addressing a jury, yet 
so far as opportunity has been afforded, we have failed to see any 
difference in this respect. In that very court, a year or t^wo 
since, we heard the counsel in a case involving the question of 
the mental condition of one of the parties, relate his personal 
experience in insanity while a trustee of the McLane Asylum. 
It was strictly pertinent to the case in hand, and well calculated 
to enlighten the minds of the jury on an obscure point ; but, 
though neither court nor counsel objected, it was in direct con- 
flict with the rule, for certainly here was a statement of fact 
and opinion laid before the jury by one not under oath, and 
therefore not more admissible than similar statements drawn 
from a book. 

It would seem as if the practice univiersally allowed to coun- 
sel in this country, of reading books in the course of their ad- 
dress, must have been attended by grave inconveniences, or open 
to very serious technical objections, to warrant this total and 
summary abolition. In the authorized report of the case quoted 
from above, it does not appear what these objections are, with 
the single exception, briefly stated by the coui't, that it infringes 
the well-known rule of law which requires that all statements of 
facts must be given under oath. It must strike the dullest ob- 
server as a very curious fact, that a practice like this should 
have prevailed here and in England, until quite a recent period, 
without the least suspicion that it was an infringement of a well 
settled rule of law. Indeed, this fact alone is calculated to. de- 
stroy the validity -of the objection, for the idea of a rule being 
well settled which is daily infringed without the cognizance of 
those who ought to know it best, implies something very like a 
contradiction in terpas. All this confirms the construction we 
have put upon the two cases relied on as authority for the rule, 
(one of which, it will be observed, occurred twenty years before,) 
viz., that the point they decided was, that books could not be 
read as evidence to be received by the jury like other evidence, 
and consequently believed if credible and not contradicted, 
though allowable as a part of the counsel's address to the jury, 
and which, like any other part of it, the jury may believe or 
not, as they please. 

Whether or not' the rule in question was required by profes- 
sional considerations its tendeiicy is, as already intimated, to 
shut out important information, and to that extent defeat the 
ends of justice. It is easy to say that a scientific fact or opin- 
ion must proceed only from the mouth of an expert, but a little 
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reflection will show that sometimes the rule must imply au im- 
possibility. The fact or opinion may be true, and yet not known 
to any accessible expert. In the rapid progress of modern sci- 
ence individuals of distinguished reputation perhaps may be left 
behind, and the knowledge which is essential to the cause of 
justice, they may be unable to furnish. In a case of suspected 
poisoning by arsenic, for instance, an expert might express the 
opinion that the deceased was killed by arsenic, because, although 
the contents of the stomach and intestines showed no trace of 
this mineral, it was found on analysis in the liver or spleen. 
Better proof than this could not have been had not long since ; 
the jury would have convicted the prisoner on the strength of it, 
and the court would have approved of the verdict. But suppo- 
sing the prisoner's counsel should ascertain, as he might at the 
present day, that the validity of this test had been recently im- 
pugned ; that a distinguished chemist had found, by a course of 
satisfactory experiments, that arsenic could be detected in the 
liver or other viscera, where poisoning had not and could not 
have been suspected, as well as in many other substances not 
usually supposed to contain it, yet under this rule his client is to 
be denied the benefit of this discovery, and in consequence 
thereof, be punished for a crime, perhaps, which he never com- 
naitted. No expert whom he could call has ever repeated the 
ejcperiments, and the book which contains them cannot be read 
to the jury. Thus, in order to avoid a technical difficulty of 
doubtful existence, an innocent person is convicted on the ground 
of a scientific conclusion known to be false. 

It should also be considered that the attendance of experts, 
however necessary it may be to secure the end of justice, can- 
not always be commanded. The trial may be in a place remote 
from any populous community where such persons naturally con- 
gregate, or the party is unable to incur the expense of engaging 
their services. If neither books nor experts caa be used in a 
case involving questions of science, then the jury are without 
any means of arriving at the merits of the case, and their ver- 
dict is as likely to be wrong as right. Are we willing, is it pro- 
per that cases of this description should be submitted with no 
other light than such as common witnesses can furnish ? 

Books are inadmissible, it is said, because they cannot be 
cross-examined. Neither Esquirol, nor Astley Cooper, nor John 
Hunter, nor any other scientific celebrity, could have avoided a 
cross-examination, if they had been put upon the witness stand, 
and shall we allow them to do by means of their books what 
they could not do by word of mouth ? This argument would be 
valid, no doubt, were books really offered as evidence, bat since 
they are merely presented to the jury to receive as much or as 
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little weieht as they choose to give them, there is no propriety 
in excluding them because they lack an essential attribute of 
evidence. If the book cannot be cross-examined, we must also 
consider that it has not the same weight as a living witness. In 
many respects, however, the book has an advantage over the 
witness as a means of eliciting truth on a difficult question of 
science. Its facts are accurately stated, its conclusions are care- 
fully and deliberately matured without the possibility of being 
warped by an^' casual bias, and their correctness is guaranteed, 
perhaps, by the distinguished reputation of its author. The 
witness, on the contrary, under the unusual embarrassments 
of a harassing examination, is apt to say what in his cooler mo- 
ments he will not thoroughly approve, and lay down principles 
without those qualifications which a little farther reflection would 
suggest. Professional rules and modes of procedure sometimes 
lead to princ pies and practices rather startling to the unsophis- 
ticated common sense, but. we pardon the evil for the sake of the 
greater good which can be obtained so well in no other way. But 
to choose the extemporary utterances of a witness rather than the 
matured conclusions of a good book, " the precious life-blood of 
a master-spirit,'* as Milton calls it, would seem to be one of those 
unfortunate positions into which only the most inevitable neces- 
sity could force us. 

It has also been objected to the practice of reading books, 
that, as no restrictions can be placed on it, the jury are unable 
to discriminate between such as are really entitled to be regard- 
ed as authorities, and such as are not so regarded by those most 
competent to judge. To them all books a>) alike — one entitled 
to as much credit as another. Such, no doubt, is the fact, but 
we are inclined to believe that in practice it never leads to erro- 
neous conclusions. Counsel would hardly venture to effect their 
purpose by reading the books of obs». ure or visionary authors. 
If a sense of professional honor w»^uld not deter them, the cer- 
tainty of exposure from the opposite side probably would. In 
looking over the reports of trials where the practice in question 
was allowed, we have not met with a single instance in which 
bounscl availed themselves of their privilege to effect their pur- 
pose by means of worthless books. But should the attempt be 
made, there would seem to ^c no practical difficulty in requiring 
of the court suitable direction on the subject. Considering the 
frequency with which questions of insanity are submitted to ju- 
dicial investigation, is it expecting too much of judges that they 
should make themselves familiar with the leading works on. the 
science^ We are glad to see that one of their own number re- 
gards such studies as a matter of professional duty. " I believe,' 
says he, " that those judges who carefully study the medical wn- 
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ters, and pay the most respectful but discriminating attention to 
their scientific researches on the subject, will seldom if ever sub- 
mit a case to a jury in such a way as to hazard the conviction 
of a deranged man." (Hornblower, C. J., 1 Zabriskie 196.) 

The common law has been called by an eminent legal writer, 
*^ the precipitate of the wisdom of all ages — all professions — all 
countries."* The statement may be somewhat exaggerated, but 
it would have been utterly devoid of truth, we may be sure, had 
not the light of science been sometimes admitted into its dark 
and devious passages. The great luminaries of the law, so far 
frouL despising the teachings of science, were careful to learn 
and understand them thoroughly, wherever it had any bearing 
upon professional points. On the subject of insanity Lord Hale 
must have made himself familiar with all the learning of the time, 
the latest as well as the oldest, and received its results in a docile 
spirit, before indi ing that passage in the "Pleas of the Crown," 
which has guided the opinions of the profession on the law of 
insanity almost up to the present moment. Ver}'^ different from 
this, we fear, is the spirit in which this subject has been too of- 
ten regarded in later times. Instead of being carefullj^ studied 
by the light of modern investigation, its doctrines have been 
frequently treated as the speculations of visionary men, used by 
ingenious counsel for the purpose of screening their clients from 
the consequences of their crimes, when all other means have 
seemed likely to fail ; and the men who unwillingly turn away 
from their customary duties to contribute the results of their 
large observation towards the furtherance of public justice, are 
they not habitually viewed as intruders into a province that does 
not rightfully belong to them? 

The question Avhether a person is or is not insane, is not one 
of simple fact, but rather of inference from certain facts. Such 
and such phenomena being given, required their psychological 
significance ; and the answer to this question should ever faith- 
fully represent the actual state of psychological science. And 
inasmuch as this has not been stationary, the answer at different 
periods must have been marked by diversity and change. Uni- 
formity, instead of being necessarily a test of truth, might have 
been only an indication of ignorance and presumption. To say 
that we are no better prepared to answer the question than our 
forefathers were in the days of Lord Hale, is virtually to ignore 
the existence of those establishments where the phenomena of 
the disease are exhibited on a large scale ; of those distinguish- 
ed observers who have given their days and nigts to the study^ of 
its victims ; of those works which contain the fruits of so much 

• Wharton on Mental Unsoundness, 3C. 
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toil and thought. If we admit these things do really constitute 
a better preparation for the duty, shall we deny ourselves the 
benefit of any one of them ? Yon are willing to hear a living man, 
however feeble his utterance, but greater men who speak to the 
world only through their imperishable works, are condemned to 
silence. Why be guilty of a folly like this ? If the common 
law is ever to deserve the merit which some of its advocates al- 
ready claim for it, of faithfully reflecting the general enlight- 
enment of the age, it must welcome the teachings of science 
and place no obstacles in the way of its communication. 

We are indebted to the Monthly Law Reporter, Boston, for 
the foregoing interesting essay on the doctrine of Expert Tes- 
timony. 
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VIRGINIA CASES. 
District Court at Williamsburg. 

Present t Judge3 Moncurb, of the Court of Appeals, Clopton, Mbribith, 
Ttler, and Colbman, Circtnt Court Judges, 

Stacy ▼. BaU df Co. 

If goods be sold to J. B. P. S. at the request of O, B, S,, and upon his 
credit and responsibility, he is liable to be the vendor for the price of said 
goods. 

If the goods were sold to J. B. P. S. upon the promise of G. B. S. to pay 
the vendor for said goods, if they were not paid for by J. B. P. S., the 
vendor cannot recover the price of said goods of G. B. S., unless such 
promise or some memorandum thereof was in writing and signed by 
him or his agent. 

A notice to take depositions in the city of New York, given in Henrico 
County on the 7th and depositions to be taken on the 31st of the same 
month, held to be sufficient. 

This was an action of assumpsit brought, in the County Court 
of Henrico County, by D. K. Hall and K. C. Gambill, mer- 
chants trading under the firm and style, D. K. Hall k Co., New 
York, plaintiffs, v. G. B. Stacy, of Henrico, defendant, to re- 
cover $180 93, balance of account due to the said firm for a 
purchase alleged to have been made hy the said defendant. 
The declaration was in the usual form, with the several common 
counts in assumpsit, and the defendant not appearing at rules, 
the case proceeded to an office judgment. 
L8 
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At the quarterly terra of the Court in March, 1857, the case 
was heard, and the jury found a verdict for the defendant, which 
upon plaintiff's motion was set aside, and a new trial awarded 
upon payment of the costs of former trial. 

Again at the quarterly terra of the court, in May, 1857, the 
case was tried, and the jury found a verdict for the plaintiffs, 
assessing their damage at $180 93. with interest from the 7th 
day of iSovember,. 1857, till paid. 

The only evidence offered by the plaintiffs to support their 
declaration, was the deposition of one John R, Ryan, the book- 
keeper of the plaintiffs, taken in New York, under a commission, 
after notice to the defendant. The notice was given on the 
7th day of October, 1856, and the deposition taken on the 31st 
of the same month. In other respects the deposition was regu- 
lar. It was as follows : 

"John R. Ryan, a witness of lawful age, being first duly 
sworn, deposes and says, that he is a clerk in the employment 
of plaintiffs, D. K. Hall & Co., of the city of New York ; that 
he knows defendant, G. B. Stacy ; that said defendant called 
at the store of said plaintiffs, and ordered goods to be sold to 
his brother, promising that, if his brother did not pay for said 
goods, he, the said deft, would pay for them ; that on his or- 
der, and relying on said defendant, the said plaintiffs sold and 
delivered the goods set forth in the bill hereto annexed and 
marked (A,) and sworn to by this witness ; that said goods 
were chargea to the deft on the books of the plaintiff; that 
the amount of said bill is $180 93 ; that said amount Avas duo 
and owing to the plaintiffs before suit was brought for recov- 
ery of the same ; and that it has not since been paid, nor any 
part thereof." 

Two instructions were asked at the trial. That asked by the 
plaintiffs, marked "A" in the record, was in these words : 

" If the jury believe, from the evidence, that the goods men- 
tioned in- the bill of particulars were sold at the request of the 
defendant, upon his credit and responsibility, and were accord- 
ingly charged to him upon the books of the plaintiffs, then they 
raust find for the plaintiffs, unless the defendant has proved that 
the plaintiffs have been paid for the same;** 

That asked by the defendant marked "B*' in record, was as 
follows : 

" If the jury believe, from the evidence, that the goods men- 
tioned in the bill of particulars were sold at the request of the 
defendant to a third party, upon his guarantee that he would 
pay for them, if the third party failed to do so, it is insufficient to 
bind the defendant, unless the promise was made or reduced to 
writing.** 
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The court gave the instruction " A," and refused the other, 
and the defendant excepted, as also to the ruling of the Court 
admitting the deposition offered by the plaintiffs to be read to 
the jury as evidence. 

The court refusing to set aside the finding of the jury, on 
the defendant's motion, a supersedeas was obtained, and the 
circuit court of Henrico county, Judge Pitts presiding, affirmed 
the action of the county court. The defendant appealed to the 
district court. 

Auguit ^ Randolph^ for the appellant. 
Henry (?. Cannoiij for the appellees. 

The following opinion was pronounced by the court : 

" It seems to the court here, that the county court did n,ot 
err in overruling the motion to exclude the deposition of John R. 
Ryan, from being read in evidence to the jury, nor in giving the 
instruction asked for by the defendants in error, marked A, but 
did err in refusing to give the instruction asked for, marked B, in 
the record mentioned, without giving some other instruction 
in lieu thereof, as such refusal wHs calculated to mislead the 
jury ; and that the judgment of the circuit court is erroneous. 
Therefore, it is considered, that the said judgment of the cir- 
cuit court be reversed and annulled and that the plaintiff recover 
against the defendant, costs by him expended in the prosecution 
of his writ of supersedeas here. 

And the court proceeding to give such judgment as the said 
circuit court ought to have given, it is further considered, that 
the said judgment of the said county court is erroneous, and be 
reversed and annulled ; that the last verdict of the jury be 
set aside, and that the plaintiff recover against the defendant 
his costs, by him expended in said circuit court ; that the cause 
be remanded to the' said circuit court, for a new trial to be had 
therein, on which new trial, if the evidence be the same as on 
the last trial, an instruction to be given in the form or to the 
effect following, if asked for by the plaintiff, in lieu of the in- 
struction " B," viz . 

" If the jury believe, from the evidence, that the goods men- 
tioned in the bill of particulars, were sold and delivered bv the 
court below, to the defendant's brother upon the defenaant's 
promise to pay for the said goods, if his brother should fail to 
pay for them, then the defendant is not bound by such promise, 
unless the same or some memorandum thereof be in writing and 
signed by him or his agent. 
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ChattoeU, dhe,, y. Pearmatif dec, 

Gireait Court of Carroll Co., Va., March Term, 1859. 

Parol authority to execute an unsealed instrument is sufficient. 

Parties sign a blank paper, but without adding seals to their signa- 
tures, intending it to operate as a forthcoming bond, and direct the 
sheriff to write the proper obligation upon the paper, which is done : 
Held to be a binding instrument. 

Upon such an instrument an action of debt may be maintained without 
reference to any statute. 

A wife's life interest in a slave may be levied upon by an execution against 
the husband. If a wife's life interest in a slave be levied upon to satisfy 
an execution against the husband, reference may be made to the value 
of that life-interest according to the tables of longevity, and such value 
will afford the measure of damages, upon failure to deliver the proper- 
ty, under a forthcoming bond. 

The surrender of property levied upon is a, sufficient consideration for the 
promise of a third party to deliver the property or pay the debt. 

This was an action of debt. The declaration counted upon 
a note^ with a condition, more fully set out hereafter. The 
pleas were nil debet^ and a special plea denying that the defen- 
dants had made the instrument. After the evidence was heard, 
there was also a motion in arrest of judgment. The nature 
of the case, the facts proved^ the question raised and authori- 
ties cited are so fully set out in the opinion of the court as to 
dispense with any preliminary statement. 

. Cooky for plaintiffs. 
Poage^ for defendants. 

Fulton, J. This is an action of debt by the firm of ChaJlr 
wellS^ Davis against M, PearmaUy Jr,y and his sureties Pickett 
^ Mylton. It has been tried before me without a jury, and 
there has also been a motion to arrest judgment. 

On the 3d Nov. 1868, the plaintiffs sued out of the County 
Court of Carroll, two executions against the goods and chattels 
of the defendant Pearmariy amounting in the whole to ^316. 
On the 12th January 1869, those executions were returned 
with the following endorsement on each : " Levied on the pro- 
perty of the defendant, to-wit — the life estate of his wife in a 
slave named Susan. Forthcoming bond taken." On the in- 
strument so taken this action is founded. The facts as to the 
character and execution of that paper are as follows : 

Prior to January 12th 1859, deputy sheriff Hanhy levied on 
tll^ slave, but left her in the defendant's possession. On that 
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day he sent another depoly, JSumneVy with directions to remove 
the slave unless a forthcoming bond should be given. Pear- 
man proposed to give the bond, and the other defendants 
agreed to become fis sureties. Sumner had no blank bond 
with him, and none of the partids could write a forthcoming 
bond in due form. Thereupon the defendants wrote their 
names upon a blank sheet of paper and told Sumner to fill It 
up, or have it filled up, as a fo^rthcoming bond in due form. 
There can be no dispute as to the fact of the authority to put 
the paper into the shape of a bond. That authority was ample 
and precise ; and if the giving of such authority could bind 
the defendants in any case, they are bound in this. By over- 
sight probably, or in ignorance of the legal eflfect of Buch omis- 
sion, no seals were attached to the signatures of the defendants. 
Sumner afterwards had the paper filled up as a forthcoming 
bond in correct form, and corresponding to the execution ; but 
no seals were attached to the signatures, so that it remains in 
fact only the note of the defendants, and has been so declared 
on. The slave was not delivered according to the execution of 
this instrument, and this action is the consequence of the fail- 
ure. 

The first question arising upon the pleadings and evidence is, 
whether this paper is binding upon the defendants ; and that de- 
pends upon the question whether a paper signed or altered or 
filled up by one person, acting for another, under a mere parol 
authority, is binding upon him who gives that authority, when 
the paper is not under seal. If this were a technical forth* 
coming bond : if it purported to be the deed of the parties : if 
they had annexed seals to their signatures, it can hardly be 
doubted that such deed would have been void. A parol au- 
thority to make, alter or fill' up a deed is inoperative and impo- 
tent. Upon the evidence in this cause in a plea of nan est 
factum to a deed, the defendants must have had judgment. 
This is shown by the case of JRhea v. Gibson^ 10 Grat. 215, 
and the authorities there cited. 

But fortunately for the purposes of justice, and especially for 
the protection of the sheriff, this paper is not a deed. This is 
one of the few cases in which the omission of a technicality 
enables us to do substantial justice. In deciding upon the 
effect of the parol authority, given to Mr. Sumner^ to 'fill up 
this instrument, we must look to the rules governing papers of 
a class distinct from deeds. And I am of opinion that a parol 
authority to make, sign or alter an unsealed instrument is valid 
and binding upon him who gives such authority. I have not 
been able to find any case in oui' own reports exactly deciding 
the question, but think the cases of Boykin v. Smithy 3 Mun. 
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102, and Smithy. Joneiy 7 Leigh 165, reoo^ize the principle 
with sufficient clearness* Looking beyond tne decision of our 
0)9m courtSi I consider the proposition to be well sustained. 
See Parsons on Contracts, vol. 1, page 42 : also same vol., page 
205, where it is laid down that ^Vthe endorsement of ^ blank 
n^te binds the endorser to any terms as to amount aiid time of 
payment, which the party to whom he intrusts the paper in- 
sertd." Now I can see no difference between the endorseti^ent 
and the signature of a blank note : and the case certainly is 
made niore cogent by4)roof that here was no mere signature of a 
blank paper, but that such signature was accompanied by special 
directions which were carefully complied with. See also Chitty " 
on Contracts, 210, and note (2) to page 71. Story on Promis- 
sory Notes, Chap. 1, Sec. 10, and 37. 

]peing of opinion then that the defendants are botlnd by this 
instrument, so filled up under their authority, I come to the 
question as to whether it imposes any obligation, and if any, 
tnen what is the extent of that liability. Those questions arise 
upon the plea of nil debet and the motion in arrest of judgment. 
And in the first place the defendants contend that such ia.n in- 
strun^nt as thiB is not authorized ^to be taken by any statute, 
and that there is no consideration ifor the promise contained in 
,the obligatory part of this paper. It is true that the statute 
concerning forthcoming bonds. Code, page 720, only provides 
that the officer levying a writ of ^eri facias may take from the 
debtoi^ a bond, with sufficient security," containing the recitals 
and obligation therein directed. And it is also true that this 
paper is not a bond, though the only requisite of a bond which 
it wants is sealing. It is ndt therefore a bond in the lan- 
guage of.' the act : and the motion which may be made on a . 
forfeited forthcoming bond could not be made upon this instru- 
ment, and the plaintiffs have been driven to b, suit upon it. 
But thought not a good statutory bond. I can see no reason 
why it may not be considered a valid instrument, independ- 
ent of any statute. It was lawful for the sheriff to leave the 
property in the possession of the debtor, even ' without any 
statutory provision. There is nothing unlawful or uncertain in 
the character or terms of the instrument. It is an express 
promise in writipg to pay a certain sum of money, the obliga- 
tion to pay which might be avoided by the performance, of a 
particular act, which act is lawful in itself. The parties are 
certain, the object is certain, the penalty is certain. Though 
the statute points out a particular course which the sheriff is 
obliged to adopt, and to which the plaintiff must submity provi- 
ded certain things be done by the defendant, I am ignorant 
of any law or principle which makes that course the exclusive 
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rule of action of the parties in the premises. I think they are 
at liberty to make any other arrangement which they might have 
made in the absence of the statute. 

As to consideration, I have always understood it to be law 
that the release or suspension of legal proceedings, the surren- 
der of property levied under execution, or the abandonment of 
any other vested legal right is a sufficient consideration for a 
promise. Clinton v. CkamblisSj 6 Rand. 86, Chitty on Con- 
tracts 35, 59, Lorryridge v. Borville^ 7 Eng. Com. Law Rep. 
43. Leaving the property in the possession of the defendant 
as a sufficient consideration for his promises, and this being an 
undertaking in WTiting by the sureties, any consideration which 
is sufficient as to him is sufficient as to them. Moreover, the 
authorities lay it down that when performance of an act, de- 
pending on the will of another, is engaged for, it is a good con- 
sideration." McNeil V. Reid 23, Eng. Com.. Law, page 265, 
Thornton v. Jenyns 39, Idem 397. 

It is further urged by the defendants that no obligation rests 
upon them by force of thisi instrument, because the property 
levied upon was not liable to seizure, and therefore no consid- 
eration arises from the leaving it in Pearman^s possession. I 
cannot concur in that view. No authority has been cited to 
shew that the wife's life-estate in a slave, held in possession by 
the husband, may not be taken in execution for the husband's 
debts ; and I certainly would not sustain such a proposition 
without most cogent authority. 

I must therefore find for the plaintifi*s on the plea oi nil 
delete and must also overrule the motion in arrest of judgment. 

The plaintiffs- are entitled to judgment for the sum mentioned 
as the penalty of this note, which is $632, to be discharged by 
the payment of such damages as were sustained by reason of ' 
the non-delivery of the slave on the day of sale : and counsel 
have differed widely as to the measure of damages. Mr. Poage 
contends that the damages must be merely nominal, because it 
is impossible to estimate the value of the life-estate in the ^lave. 
Mr. Cook contends that the full amount of the executions 
against Pearman affords the proper criterion, both because the 
levy upon the slave is a satisfaction of the writs and no new 
execution can issue, and because the value of the life-interest 
can be estimated, and by his calculation it exceeds the amount 
of the executions. I think the value of the life interest, which 
was the property levied upon, is the true measure of damages. 
In a motion upon a regular forthcoming bond, the value of the 
property seized is immaterial : the obligors are expressly made 
liable for the whole debt upon failing to deliver the property. 
But in. this action I think the plaintiffs can only recover the 
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Talue of the property, and if that was not sufficient to satisfy 
the demand, the sheriff will be liable to make good the defi- 
ciency. It is easy I think to ascertain that value. Rules are 
laid down for our guidance in such cases. In this case it is 
proved that the slave would sell for at lest $700, at public sale, 
if sold absolutely. The interest on this sum would yield an in- 
come of $42 per annum. It is proved that Mn. Pearman^ 
who is entitled to this income during her life, is now twenty- 
seven years of age. Her expectation of life, according to 
Wiggesworth's tables, is therefore about thirty-two years. 
Without going into any minute calculation, we may safely say 
that the present value of an annuity of $42, to continue for 
thirty-two years, is a good deal more than $316 31, the amount 
of the plaintiff's demand : so that by the measure of damages 
which I have adopted, the defendants are answerable for the 
whole of that demand. 

Both issues are found for the plaintiffs ; the motion in arrest 
of judgment is overruled, and judgment given in favor of plain- 
tiffs for the penalty of the note, to be -discharged by the amount 
of their executions, with interest and costs. 



Kirkbride's AdmW v. Chatwell and Davis. 
Circuit Court of Carroll County, Ya. August Term, 1859. 

An executor cannot revoke his assent to a specific legacy : at least not with- 
out shewing some ignorance or mistake of fact on bis part: and especially 
after the rights of creditors have attached to the subject of the legacy. 

A specific legatee has an inchoate legal title to the chattel bequeathed to 
him : the assent of the executor only perfects that title. 

It is the fault of the executor to deliver to a specific legatee the chattel de- 
vised to him, without ascertaining whether tb^ chattel may be necessary 

. to satisfy the other legacies : especially as he has the right to demand a 
refunding bond, before assenting. 

An executor has no lieji upon a specific chattel, to the bequest of which he 
has assented, to indemnify him against loss, arising from tho demands of 
other unsatisfied legatees. 

W. jP- KirTcbride^ administrator with the will annexed, of 
JoTin Kirkbridej exhibited his bill to the Judge of this court, in 
vacation, alleging that his intestate died in 1858, having by his 
will, among other things, bequeathed a slave girl named Susan, 
to his daughter, Polly Pearman for her life, and to her children 
after her death, directing that Mrs. Pearman should " take said 
slave at valuation :\ that by the residuary clause of the will the 
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testator directed the residue of his personal estate to* be divided 
among his seven children : that said slave ^as valued at $700 : 
that the personal estate was believed, at the time of the testa- 
tor's death, to be much more than large enough to pay J700 to 
each legatee : that Mrs. Pearman and her husband, Michael 
Pearmauj agreed to take the slave at her Yaluation, in part of 
Mr%, Pearman' s share of the residue : that plaintiff thereupon 
delivered the slave to Pearman and wife who still held her in 
their possession : that believing the estate to be ample for his 
protection, plaintiff did not require any refunding bond from 
Pearman and wife before assenting to the legacy : that a large 
part of the personal estate of John Kirhbride consisted of debts 
owing to him : that after giving tip the slave complainant asqer- 
tained that a large amount of these debts could not be realized ; 
and he believed that enough could not be made out of the personal 
estate to pay each legatee as much as $700 : that he, complain- 
ant, would be responsible for any deficit : that Pearman was 
insolvent : that Ckatwell and Davis^ creditors of Pearman^ had 
sued out execution for several hundred dollars and levied it on 
the slave Susan^ the only property of Pearman, and the Sheriff 
was about to sell her: and he prayed an injunction to restrain 
Chatwell and Davis (who were the only parties to the bill) from 
causing the slave to be sold under the execution. 

The injunction was granted. 

The defendants answered, excepting to the jurisdiction of the 
court, and to the failure in making proper parties : and stated 
that their execution was against not only Pearman, but' against 
two other parties, Pickett and Hylton, sureties of Pearman, 
who with the sheriff, were the parties really interested : alleging 
their belief that the assets were sufficient to satisfy the direc- 
tions of the will, but if they were not sufficient, they insisted that 
it was no concern of theirs : the plaintiff had assented to the 
legacy, when he had full means of protection : that they had 
not personally meddled in the matter, but merely issued their 
execution which the sheriff, at the instance of the sureties, had 
levied on the slave : and they protested against being tied up in 
the recovery of their debt, until the estate should be wdund up, 
and disputed questions settled among other persons, and as their 
execution had been levied, they could not proceed against the 
sureties. 

Cook fur the defendants, now moved to dissolve the injunction 
upon the bill and answer ; and 

Poage and McCamant for the plaintiff, opposed the motion. 

The case was argued upon the questions of jurisdiction and 
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want of parties — ^but nothing turned upon those points ; and the 
questions made and authorities cited in the argument upon the 
merits, su£Bciently appear from the judgment. 

Fulton, J. 

I granted this injunction with much hesitation ; but my rule 
has been to take what I consider the safe course, and award an . 
injunction if I entertain any doubt. Subsequent reflection and 
the argument of the cause satisfy me that my doubts were pro- 
per ; and that the complainant is entitled to no relief. I shall 
not consider any question of jurisdiction or of parties; for I 
think on the merits that the plaintiflF must fail. 

An executor is not bound to assent to a specific legacy, nor 
pay a pecuniary one till he be made safe. The law authorises 
him to demand a refunding bond before he can be compelled to 
part with the chattel or the money. This is a privilege confer- 
red upon him by express statute, intended for his own case, and 
the safety of creditors and other legatees. But he may, of 
course, waive this right : and in this case the executor has waived 
it. In so doing he acted at his own peril. Should it hereafter 
turn out that this negro was necessary to equalize the distribu- 
tion among the residuary legatees, the executor must bear the loss. 

The assent of an executor to a specific legacy is not the ori- 
gin of the legatee's right. That right is a legal one, depending 
upon' the will. It is true that it is merely inchoate ; that it can- 
not be exercised until the executor shall assent ; but having as- 
sented, his assent only confirms the right, and the title relates 
back to the will. Loraax on Executors, vol. 2d, 138 — side 
paging. Here Pearman had a legal right to this slave, through 
his wife at the testator's death : the executor having assented, 
and delivered possession, that right became complete : and there 
was nothing to prevent the levy of this execution upon the slave. 

I cannot find any authority for the idea that an executor may 
assent to a specific legacy and yet retain a lien upon the subject . 
of that legacy, for his indemnification against the consequences 
of his own act in giving that assent. Such an idea is at war 
with that which I have just advanced — to wit, that his assent 
merely perfects an inchoate title, derived from the will : and it 
receives no countenance from our statutory provisions concern- 
ing refunding bonds. Such bonds would be useless if such a 
lien existed. So far from their being any such lien, the legatee 
may sue for and recover the chattel from the executor, after such 
assent and the waiver of a refujading bond. There can be no 
doubt that he might successfully prosecute such suit in a court 
of equity : and I think the Court of Appeals has decided that 
he may maintain an action at law, in such event, as may be seen 
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by reference to NeUon vs. Comtaellj 11th Grattan 724 : and 
the same idea seems to be sanctioned by Judge Tucker in Katf- 
ser YS. Leisher^ 9th Leigrt, 867. If then the legatee may him- 
self, under such circumstances, successfully proceed against the 
executor, I cannot imagine how the latter is i/^ hold off a credi- 
tor of the legatee from the property. 

Can an executor revoke his assent, so as to reinvest himself 
-with a control over the chattel ? In England it would seem 
not. Judge Lomax, on the authority of English writers, denies 
such a power to the executor. See his work on Executors, edi- 
tion of 1857, vol. 2d, page 235, paragraph 16. It is true that 
in Frazer vs. Bevilly 11th Grattan, at page 17, the Court of 
Appeals does sanction the proposition that an executor may un- 
der some circumstances revoke his assent. But they put it upon 
the express ground that such revocation must be made before 
delivery of possession of a specific chattel, or jpayment of a 
pecuniary legacy. They further qualify it by the requirement 
that theV'recall is' not to be attendel with injury to a third per- 
son, as to a bona fide purchaser from the legatee on the faith of 
such assent." Now nothing in this language of the court can 
aid this executor. He never attempted to revoke his assent un- 
' til long after delivery of the chattel, and after the rights of the 
legatee's creditors had attached to the property. In the lan- 
guage of Judge Daniel his " assent had been completed by 
possession.'' It is plain also in this case that great injury would 
result to third parties : to these very defendants : if any attempt 
at revocation could be tolerated in this case. Their execution 
has, without any express act or direction of their oWn, been 
levied on this slave, when they had two solvent sureties, whose 
goods might have been seized. The operation of the writ is 
suspended till this controversy be adjusted, for no other levy can 
now be made. And the rights of those sureties are involved ; 
for it was and is their privilege to have the estate of their prin- 
cipal held bound for their indemnity. And they contracted their 
liability, too, on the faith of Pearman^s possession of this ne- 
gro: for they became his sureties since he received her; and it 
was for her delivery to satisfy a former execution that they ren- 
dered themselves responsible. Creditors and sureties are as 
much entitled to the protection of the courts as bona fide pur- 
chasers : and this plaintiff could not be permitted to withdraw 
his assent, to their prejudice. Indeed he could not recall it as 
against Pearman himself, when that assent has been accompa- 
nied by delivery of possession. After such assent and delivery 
of possession, he has nothing more to do with the slave than if 
Pearman had bought her from a stranger. 
The injunction must be dissolved. 
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(By subsequent arrangement, the debt was settled, a«d tke 
bill was dismissed at the plaintiff's costs.) 



Thomas y. Clark et aU. 
Circuit Court of Qrayson County, Ya., April Term, 1859. 

The failure of a sheriff (o give a new bond, when required to do so, ac- 
cording to the provisions of the three first Sections* of Chap. 146 of 
the Code, is ti forfeiture of his office, and he cannot afterwards perform 
any of the functions of the office. 

F. S. Thomas applied to the circuit court of Grayson for 
an injunction to prevent the defendant, Hobson Clarkj from re- 
moving a negro from the commonwealth. T. F. Perkins and 
F. J. McMUlan were also made parties defendants to the bill. 
Several reasons were assigned for the application, but the only- 
point decided by the court will appear from the following 
statement extracted from the bill, answers and exhibits in the 
cause. 

J). Fielder was elected sheriff of Grayson for the term of two 
years, commencii.g on the 1st of January, 1867. He duly qualified 
and gave his official bond ; and appointed T. F, Perkins one of 
his deputies. At the March term, 1868, of the county court 
of Grayson, Fielder's sureties in his official bond presented their 
petition to that court, praying that they might be relieved from 
their suretyship. The court made an order requiring Fielder 
to give a new bond, and allowed him time till the* next court to 
give it. The next term of the court was on the fourth Mour 
day in April : and Fielder failing to give the new bond, the 

•The following are the provisions: 

"Sbc. X. When the surety (or his personal representative) i6f any officer 
required to give an official bond, shall petition the court by which the bond 
is taken, or in which, or the clerk's office of which, it is recorded^ or the cir- 
cuit court of the county or corporation in which (where the bond is not taken 
by or filed in any court or clerk's office) the officer resides, to be selieved from 
the suretyship, such court shall, on ])roof of reasonable notice of his intended 
motion^ require such officer to give a new bond, in the same manner as if 
nOn« had been given by him. 

*''Sbc. 2. Upon such new bond being given, approved and accepted, ac- 
cording !o law, the sureties in the former bond, and their estates, shall be dis- 
charg^ld from all liability for any brea.ch of duty committed by such officer, 
a^er that iime. 

*^ iSlSO. 3.. If %ny such officer, being so required, shall fa;l to give such new 
bond wltBiri thift time required by the court, he shall be deemed to have been 
guilty of a breach of official duty, and shall be forthwith removed from office." 
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court then made an order removing him from office : ordered 
that a special election should be held to supply the vacancy ; 
and appointed a criery (according to the provisions of Sec. 24, 
Chap. 49, p. 260 of the Code,) to perform the duties of sheriff 
till a new officer could be elected. 

Early in March, 1858, (and before any proceedings were had 
in court in relation to the sheriff,) the defendant, McMillan, 
sued out of the clerk's office of the circuit court a Ji, fa. against 
the plaintiff, Thomas, which writ went into the hands of Per- 
kins, the deputy of Fielder, In April (and before the judg- 
ment of amotion against his principal) Perkins levied this ex- 
ecution. upon two slaves and other property of Thomas. The 
writ was originally for upwards of $2,200, but Thomas made 
several payments to McMillan after the levy was made : and 
he alleged that not more than $400 or $500 was due upon the 
writ on the 27th September, 1858. He also alleged that Mc- 
Millan had agreed to hold up the execution. He also stated 
that his other property was sufficient to satisfy the writ without 
a sale of the slaves. All the property had been left in his pos- 
session after the levy. On the 27th September, 1868, Perkins 
took one of the slaves, a valuable negro man, to the court 
house, and sold him publicly, when the defendant, Clark, 
bought him at a price below his proved value. Clark was a 
trader in slaves, and intended to send the negro to Richmond 
for sale. A good deal of testimony was taken, but it proved to 
be useless in the view assumed by the court. 

Cook, for the plaintiff, submitted that the failure of the sher- 
iff to give the new bond was a vacation of his office : that the 
statute in terms made it a breach of official duty : that all his 
powers were superseded and assigned to the crier ; that the 
deputy could act no longer than his principal; that he had, 
therefore, no power to sell the slave, and his sale conferred no 
right on Clark the purchaser. 

jK^ent Sf Terry, for the defendants, insisted that an execution 
is an entire thing, and that * the officer who has levied an exe- 
cution is the one who must go on to sell : Tyree and others v. 
Wilson, 9 Grat. 59 ; Same v. Donolly, Idem, 64, and authori- 
ties there cited. They referred to Sec. 18, Chap. 49, page 
248, and Sec. 18, Chap. 188, page 714, of the Code, 
to show that in case of the death of agheriff his de- 
puties may continue to perform the duties of the office ; and 
that it is only when the sheriff dies without any deputies, 
that it is necessary to have recourse to another officer ; and they 
assimilated this case to that of the death of the officer. They 
contended that the judgment of a motion referred only to any 
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new duties which the sheriff might be called on to perform ; and 
not to those in the discharge of which he might then he en- 
gaged and did not deprive him of the power nor relieve him 
from the duty of going on to sell property previously levied 
upon. 

Cook^ in reply, insisted that the statutory provisions, made 
for the performance of the duties of the sheriff, after his death, 
or the ordinary termination of his tenure of office, showed 
that the legislature never intended to permit him to act when 
deprived of his office as a penalty for hreach of duty. If the 
legislature had intended this, they would not have left it to in- 
lerence. In the other cases the official bond remains in force 
for the executors' protection : in the case of amotion Jt does 
not remain — for the very object of the removal is to protect 
the sureties. If we had paid this money to Perkins, after his 
principal's amotion, it would not have satisfied the execution, 
and we should have lost it — ^for the sureties were not respon- 
sible. 

Fdlton, J. 

Much evidence has been taken in relation to matters not re- 
levant to the cause in the view which I have taken. The 
plaintiff alleges in his bill, (and all the allegations have been 
contested,) that he had paid the greater part of his debt to the 
creditor ; that he had personal property other than slaves, more 
than sufficient to satisfy the execution; that the creditor had 
promised him indulgence, and that the sheriff was so informed ; 
that jbhe slave was of peculiar value as a family servant ; that 
he was sold without being legally advertized ; and that he was 
sold at greatly less than his value, and that the sale was im- 
properly and unfairly conducted. I shall advert to none of 
the evidence on these questions ; nor shall I decide any of 
them. My opinion is founded alone upon the question of the 
officer's power to sell the slave. 

I do not* question the soundness of the position that, as a 
general rule, the officer who levied an execution is the one who 
must complete the proceeding by sale ; and that he not only 
may do so, but can be compelled to bring the matter to such 
conclusion, after his term of service has expired by efflux of 
time. Such was the common law ; it has been sanctioned by 
our highest court, and I do not understand the plaintiff's coun- 
sel as controverting it. It is also clear from statutory enact- 
ments that when a sheriff dies in office the duties may still be 
performed by the deputies whom he had appointed in his life- 
time ; and it is only when he has no deputies at all, at the time 
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of his death, that it is necessary to invoke the aid of another 
oflBcer. These two categories — that of an officer whose term of 
service has expired, and that of an officer who dies in office, emr 
brace every case that can arise, except the very one now at 
bar — the case of an officer removed before his term has expired 
because of a breach of duty. 

I am of opinion that the acts of a sheriff, done under color 
of his office, after he has been removed for breach of duty, no 
matter what that breach may be, are wholly void. I do not 
think he can afterwards lawfully do anything appertaining to 
the office. His authority is extinguished, his powers are en- 
tirely superseded. I think it differs toto eceloj and that the leg- 
islature intended to make it differ from either of the two 
classes of cases before spoken of. It stands as an exception, to 
ihe rules, whether deduced from statutory principles or com- 
mon law doctrines, which regulate the performance of the offi- 
cer's duties in other cases. 

Suppose judgment of amotion should ]be given against an 
officer, in consequence of the commission of a felony, (as was 
lately done in one of my courts ;) could it for a moment be 
contended that he could continue to exercise the office either in 
person or by deputy. The very proposition is an absurdity ; it 
involves not only a legal but a physical impossibility; for a 
felon in his grave or in his dungeon cannot act as a civil officer ; 
nor can he delegate his authority to a deputy, for a deputy's 
powers depend upon those of his principal. Yet how does such 
a case differ except in degree from the one at bar. In express 
terms the statute provides that the failure to give the new bond 
shall be decided a breach of official duty, and that in such 
event the officer should be ^'forthwith removed from office.'' 
" Removed from office" can mean nothing less than a total 
deprivation of official authority, and "wrthwith" can sig- 
nify nothing short of the immediate operation of that depriva- 
tion. 

No inconvenience can result from this construction, for the 
moment the court renders judgment of removal, it is authorized 
to appoint a criery who is directed to perform all the duties of 
the office until a new sheriff, can be elected and qualified. And 
this provision fortifies the construction which gives immediate 
and complete effect to the sentence of deprivation ; for that 
provision is only necessary in such a case. The common law 
provides foi* the case of the termination of the period of office ; 
the statute makes provision for the case of death in office ; and 
the appointment of crier is only necessary when the sheriff is 
removed. 

A grievous evil would result from a contrary construction. 
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The sheriff is removed at the instance of his sureties for the 
very purpose of discharging them from liability ; he may have 
hundreds of executions, and all the claims for the taxes of the 
government and the county levies in his hands, yet upon the 
theory contended for by the defendants he can go on to collect 
by sale and distress thousands on thousands of dollars, with no 
security for their proper application save his own personal re- 
sponsibility. The legislature could never have contemplated 
such a state of things. 

If the plaintiff had paid this money to Perkins^ either Me- 
Millan or the plaintiff must have lost it ; for the sureties would 
not have been bound, and I do not think it would have been a 
good discharge to the plaintiff. 

The result is, that the sale by Perkins conferred no right 
upon Clarh the purchaser ; the latter cannot complain for 
cave%t emptor is the rule of public sales: he had' purchased 
froni one who had no authority to sell ; the injunction was, 
therefore properly granted to restrain him from removing the 
slave out of the commonwealth ; and as the case has been set 
down for final hearing, the decree will be that the injunction b© 
perpetuated, the sale set aside, the slave restored to the plain- 
tiff, and costs be paid to the plaintiff by defendants, Perkins 
and Clark, 

Decree accordingly. 



Clark V. Yirginia and Tennessee Railroad Company. 
In the Circuit Court of Washington Co., Va., Sept. Term, 1859. 

Confirmation of a report of assessment of damages to land is not neces- 
sary to enable an internal improvement to take possession of the land : 
l)ut the Company may proceed to construct and use their work as soon 
as they pay the amount of the assessment into court. 

The right to use a work of internal improvement is necessarily to be in- 
ferred from the power to construct it. 

This was an action of trespass for killing the plaintiff's cat- 
tle. The declaration stated that the plaintiff was the owner of 
a certain tenement: that the defendants, without complying 
with the provision of the statute in such cases, entered into 
said tenement and laid out and constructed a railroad through 
the same without the plaintiff's permission or consent, and 
without making him any compensation, and without haying 
the land condemned to their use : tili'at the defendant did not 
enclose the said railroad, but had for a long time driven 
locomotives and cars, conveying passengers and goods over 



1859.] VIRGINIA CASES. 281 

their railroad : and that the plaintifiF's cattle, passing from his 
fields upon the railroad, had been run over and killed. 

The defendants pleaded first, "not^guilty," secondly a spe- 
cial plea, substantially as follows : " That the defendants before 
entering upon the plaintiflF's said tenement, had applied to the 
County Court of Washington to appoint commissioners to as- 
certain the compensation which the defendants ought to pay the 
plaintiff for such part of said tenement as was necessary for 
the use of defendants, and also the damages which would result 
to the residue of the tract : that commissioners were properly 
appointed, and met on the said tenement, and ascertained the 
amount which was a just compensation for the land to be taken 
by defendants, and also the damages, and reported the same to 
said County Court, and thereupon the defendants paid the said 
sum into said coujrt, for the plaintiff's use ; and so they were 
well justified in constructing said railroad through said tene- 
ment, and running their engines and cars thereupon, and in so 
doing the said cattle of plaintiff were killed without the neglect 
or default of the defendants." To the reception of their special 
plea the plaintiff objected. 

J, A, and J, T. Campbelly for the plaintiff, insisted that the 
plea lacked an essential ingredient: the confirmation of the 
commissioners* report by the County Court. They referred to 
Sec. 11, Chap. 56, page 294 of the Code, as shewing that the 
report must be " confirmed and recorded " to give it validity, 
and vest the tit.e of the land in the Company. They also con- 
tended that the plea was too broad, in that it justified the itse 
as well as the construction of the road. They insisted that 
even if the Company had a right to enter, and construct their 
work before confirmation of the report, still the title did not 
vest in them, and therefore they had no right to use the road : 
and that the right 6f user must be suspended until the title of 
the defendants should be consummated. Until such consumma- 
tion the use of the road was unlawful ; and as the plaintiffs 
property was destroyed by the u^e and not by the construction- 
of the work, the plea, afforded no defence. 

Walter Preston and Shefey^ for the defendants, insisted 
that the Company had done all that was incumbent upon them 
when they procured the appointment of the commissioners, 
and a valuation of the property, and paid the amount of such 
valuation and the damages into the court. Upon such payment 
"the statute vests in th,e Company a fee simple estate in the 
lands, taken for their Hse. If confirmation be necessary, it is 
as much the duty of the land-owner as of the Company, to 
cause the report to be confirmed and recorded. The 12th sec- 
19 
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tion of the Act in the Code provides for cases in which the re- 
port is unreasonably delayed, or good cause be shewn against it: 
and the 13th section authorizes the Company, notwithstanding 
Buch delay, of such good cause shewn, to enter into the land 
and construct their work, on paying into court the 9um as- 
eertained by the previous report: and this they may do 
although litigation be pending as to the amount of d images. 
On the other point they contended that the right to uae the 
•road was necessarily to be inferred from the power to construct 
it. It would be useless to enable them to make the road, pend- 
ing a decision of the question of damages, atid yet debar them from 
its use till that question be settled. 

FuLKBRSON, J. I have. heretofore decided, and am still of 
opinion, that a railroad company is under no obligation to en- 
close its. line of works; and that in this respect it occupies the 
position only of an ordinary land-holder. If, therefore, the 
stock of a coterminous land-holder goes upon the railway 
and is killed without the negligence or default of the Company, 
the owner must bear the loss. This conclusion, however, rests * 
upon the supposition that the Company is entitled to possession 
of the line of its track : that in using its road, it is not guilty 
of a trespass upon the land which sustains the road. If it be 
so trespassing — if it be using land to which it has no title — if 
it has undertaken to construct and use the road without com- 
plying with the necessary legal preliminaries, then the Com- 
pany must make good any injijry resulting from such conduct 
on its part. And the plaintiff contends t!iat in thia case the 
defendant company falls within this category. He insists that 
they have entered upon his premises without lawful authority: 
that they have built and u§ed their road in disregard of his 
rights : in short, that they are trespassers whenever they run a 
train through his fi\rm : that as they killed his cattle in so run- 
ning through his property, they must compensate him for the 
loss resulting from this trespass upon his land. The gravamen 
of his complaint is, that their entry and subs:quent use of the 
railway are both illegal, or at the least that the latter is so, and 
that he is not to bear the consequences of that illegality. Is 
this pretension well founded. The answer depends upon the 
construction of the statutes authorizing the defendants to ap- 
propriate lands to their use. 

Chapter 56 of the Code points out the manner in which a 
company may acquire the real estate necessary for their purpo- 
ses. The sections prjor to the 11th indicate the mode in which 
commissioners may be appointed, and the manner in which they 
shall discharge their duties : and the 11th is the first section 



1859.] VIRGINIA CASES. 283 

which speaks of the effect of their action. That section directs 
the report of the commissioners to be forthwith returned to the 
court. Now on this objection to this plea it must be taken as 
admitted that, up to the return of the report in regardto the 
plaihtiflF's land, everything was regular. It is so averred in 
the plea, which for the purposes now in hand must be accepted 
SLS true. The plea also alleges that the sum reported as a just 
Compensation to the plaintiff was paid into court, which pay- 
ment is authorized and made suflScient by Ihe 11th section. 
But here arises the diflSculty upon which the plaintiff's first 
objection is founded. The 11th section, after directing the re- 
port to be forthwith returned to the court, proceeds in these 
words: "and unless good cause be shewn against the report, 
the same shall be confirmed arid recorded.'' The plaintiff in- 
sists that the report is inoperative until confirmed ; that it is the 
action of the court which gives efficiency to the proceedings of 
the commissioners ; and that until their action has been con- 
summated by the judgment of the court, the Company has no 
right to enter upon his land. The plea does not set forth that 
the report has ever been confirmed. 

I cannot hold that a confirmation of the report is necessary 
to give the Company power to enter upon the land and con- 
strudt their work. The object of the Legislature was to screen 
the Company from the evils growing out of delay occa- 
«ioned by a protracted contest as to the amount of compensa- 
tion to which the Iftnd^holder might be" entitlec^. It is easily 
understood that such delay might be detritnental as well to the 
public tis to the Company ; and for its prevention an expedi- 
tious proceeding has been provided. So soon as commissioners 
can be appointed and can make the assessment, I conceive 
that the Company may pay the estimated valuation and enter 
on the land. The statute says nothing in regard to the- time, 
place or manner of payment. It may be to the party in 
person, or in court to his use. The provision is simply that 
" upon such payment" the title shall vest in the Company. I 
think all that is required of the Company, is to have commis- 
sioners appointed; to procure them to act, and to pay the 
amount assessed by them. I take it that the duty of having 
their report returned to court, confirmed and recorded, is as 
much incumbent upon the land-holder as upon the Company. 
The Company must piy the money before they presume to 
enter upon the land ; but I see nothing to prevent them from 
paying it on the very day it is assessed, and at once taking pos- 
session. This view is fortified by the provisions of the 13th, 
14th and 15th sections. The 12th provides for the appoint- 
ment of new commissioners, for certain reasons: and then the 
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18th section enacts that upon paying into court the sum ascer- 
tained by the previous report^ the Company may enter into the 
land and construct their work notwithstanding the pendency 
of proceedings. This I consider conclusive. Its evident pur- 
pose is to enahle the Company, after having had an assessment 
made, and having paid the same, to go on with their work : and 
the succeeding sections provide for all emergencies occurring in 
subsequent proceedings. It is true, their work may be sus- 
pended if they do not satisfy any future judgment for en- 
hanced damages ; but until such subsequent judgment be pro- 
nounced, they are at liberty to proceed. 

If I am right in this view, I think it follows that the second 
point ought also to be decided for the defendants. Though the 
power to use the road pending a litigation as to compensation is 
not given in express terms, yet I think it is clearly to be infer- 
red from the power to construct it. The use is the only object 
of the construction : the latter is only a means to attain the 
former. I think the two are inseparably connected : and so 
thinking I must overrule the objection to the plea, and permit 
it to be filed. Ordered accordingly. 

With entire respect for the opinion of Judge Fulkerson, we 
cannot rid ourselves of a feeling of doubt as to the soundness 
of his decision of the second point involved in the foregoing 
case ; and as the question is one of general and grave interest, 
we do not feel as if we were using an improper freedom in 
stating the grounds of that doubt. The number and extent of 
our public works, and their importance to the community as 
well as to individuals, justify the expression of all views tenaing 
to the formation of correct conclusions upon the subject. We 
are not prepared fully to coincide in the conclusion, that the 
right to work and use a railway results, of necessity ^ from the 
power to construct it ; and we are not sure that the distinction 
between the two capacities, drawn by the plaintiff's counsel in 
this case, was not well taken. 

In the hasty examination, which alone we have been able to 
give to the question, we have found no case in which the point 
has been distinctly made. So far as we know, it is presented 
for the first time in the case from Washington County, above 
reported. But we find it laid down as a principle of universal 
application, that the powers of a railroad company are depend- 
ent upon statutory grant, whether the statute be embodied in a 
special act, or in a jgeneral law : and their title to land depends 
on a compliance with the requisitions of the statute. See Red- 
field on Railways page 118. Nor can it be doubted that these 
powers are to be strictly construed. The compulsory power of 
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a corporation to take land is in derogation of common right." 
There ia great force in the language of Lord Cottenham, cited 
by Judge Redfield in a note to page 120 of his work on 
Railways. " The powers given to these companies are so large, 
and frequently so injurious to the interests of individuals, 
that I think it is the duty of every court, to keep them most 
strictly within those powers, and if there is any reasonable 
doubt as to the extent of those powers, they must go elsewhere 
and get enlarged powers, but they will get none from me, by 
way of construction of the act.'' This view sustains, as we 
think, the proposition, that in a contest betw^een the Company 
and^the citizen, involving the exercise of compulsory powers, 
every doubt should operate in favor of the individual, and the 
corporation should be required to shew that the act done by 
them is expressly within the scope of their statutory powers. 

The right of a corporation, in Virginia, to take lands for its 
corporate purposes, depends upon chapter 56 of the Code ; and 
upon a careful examination of that chapter, it will be found to 
relate exclusively to the acquisition of lands for thjB construction 
of their works. The use of the work, and the receipt of pro- 
fits, Jire regulated by other provisions. That chapter does not 
allude to the use of the work when completed. It is true that 
chapter does vest in the Company a fee simple estate in the 
land, upon compliance with its provisions ; and if that title has 
become vested, of course the Company may use their work for 
its legitimate purposes. Nor can it be denied that those provi- 
sions authorize the Company upon paying the amount once as- 
certained, whether correctly ascertained or not, to enter upon 
the lands and -construct the work ? And such entry may be 
made, and such construction perfected, even though good cause 
may have been shown against the assessment, and litigation may 
be then pending to correct the assessment. It cannot be 
doubted that if the assessment be proper, and the land-rholder 
satisfied, un absolute title vests in the Company upon payment 
of the compensation. But such title does not vest merely upon 
such payment, in cAse the assessment be improper and irregular. 
It is true that such a conclusion might be drawn from th^ lan- 
guage of the 11th section alone, for that language is very broad. 
" Upon such payment, the title to that part of the land, for 
which such compensation is allowed, shall be absolutely vested 
in the Company in fee simple.* • But this language must bfe 
read in connectioti with that of the 15th section, and those 
whicli intervene between it and the 11th. By so doing we per- 
ceive that the terms of the 11th section are to be restricted to a 
single case — that of an assessment with which both pai'ties are 
satisfied. The 15th section points out another contingency in 
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which the title shall vest in the Company ; and that contingencv 
i0 altogether different from the event contemplated in the 11th 
section. By the provisions of the i5th section the Company 
cannot acquire an absolute title till it has complied with the re- 
quirements of that an^ the preceding section. Those two point 
out the course to be taken when cause is shewn against the first 
report, and there is or may be a dispute in reference to the 
prior assessment: and it is not until the company has taken that 
course, and made the subsequent payments that may be required, 
that it is invested with the title* Thus we perceive that the 
general language of the 11th section is subject to a restriction, 
which, in a particular emergency, deprives it of all force; and 
that the title does not vest in the Company so long, as there 
is a contest as to the compensation to be paid to the land- 
holder. 

At the same time that the title is thus detained from the 
Company, their power to go upon the land and build their road 
is clear. The right of construction does not depend upon the 
title: but can the same thing be said in regard to the right to 
use .and work the road after it shall be built r This is the ques- 
tion presenicd by the second objection to the plea in the case 
decided by Judge Fulkerson. Does such a conclusion result 
from the language of the statute ? We cannot perceive it. As 
we have said, the statute under consideration, in our view, looks 
only to the construction of the work. Is such a conclusion ne- 
cessary in regard to public policy ? We cannot adopt that 
opinion. All can perceive that a Company ought not to be re- 
strained from prosecuting the work while a contest as to com- 
pensation njay be pending ; but there is certainly time and op- 
portunity sufficient to adjust such a matter while the work is in 
process of construction. The proceeding is a simple and expe- 
ditions one, and is open to both parties. It is the laches of the 
Company if they neglect to take the st^ps necessary to vest 
title in themselves. Tlie report is to be. " forthwith returned to 
thOvCourt." The Company can immediately move for a con- 
firmation of the report. If confirmed, the land is the compa- 
ny's ; if rejected they^ can At once have a new commission. 
And with proper deference to the opinion of the Court, we are 
inclined to think that it is the duty of the Company, rather 
than of the land-holder, to procure the confirmation of the re- 
port, or the taking of subsequent proceedings. The Company 
is the^actor in the premises: the initiative lies upon it: and 
after causing an assessment to be made, and ttiking possession 
of the land, it is not unreasonable to require them to go on and 
complete their title. In the case reported it will be seen that 
the plea did not even allege that-any motion had been miide foi 
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a confirmation of the report, or anything at all done towards 
consummation of the title. 

As we have said, we find no case in which such a question 
has been decided in terms ; but the case of Bloodgood v. Ma- 
hawk ^ Hudson R. R. Co.^ found in 2nd American Railway 
Gases, 415, contains some expressions, tending strongly to 
support the distinction between the power of construction and 
the subsequent right of user. That was an action against the 
Railroad Company for entering upon the plaintiff's land and 
surveying the same prior to the commencement of their work. 
Their right to make such entry wus affirmed by the Supreme 
Court of New York, under the terms of their statute ; but 
after affirtning such right, Sutherland, J. (who pronounced 
the Court's opinion,) says, at page 420: "If, notwithstanding 
their original entry was lawful, the defendants have been guilty 
of such delay in taking the measures prescribed hy the actj to 
obtain a title to the land, and to ascertain and pay the plain- 
tiff's damages^ as to deprive them of the benefit of such entry, 
and render them trespassers. a£ initio^ it was incumbent upon the 
-plaintiff to have replied the focts necessary to present that 
question. Whether an unreasonable delay in paying the plain- 
tiff's damages would rendar the defendants trespassers ao initio^ 
it is not now necessary to consider; that question is not pre- 
sented by the reco.d. That the plaintiff would have an Jimple 
remedy in such case, in some form of action, there, can be no 
question.'* (The italics are our own.) We think this goes 
strongly to support the view that the original entry into the 
lands may be lawful, yet their subsequent use be illegal. 

We do not pretend to express a decided opinion on this ques- 
tion : Judge FuLKERSON may be right, and we do not choose to 
set up our judgment against his ; we mean only to intimate 
that the question is one of difficulty : that the point is an im- 
portant one in its practical bearing ; that there is room for much 
difference of opinion; and^ that while the right to construct the 
road depends upon payment of the assessed compensation only, 
the right to work, use and enjoy that road, diepends upon con- 
summation' of the title to the land. 
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Dohyns ifh Fariss v. Whiie and others. 
Circuit Court of Carroll County, Va. August Term, 1859. 

An absolute release or discharge of one joint obligor is a discbarge to bis 
co-obligors. 

One surety of a constable petitions the Court to require the officer to give 
a new bond, and the Court makes the order accordingly : but the clerk, 
instead (;f taking a new bond, with the assent of the officer erases the 
name of the petitioning surety, and allows other names to be added. 
This destroys the bond as to all the original sureties. 

At the July term, 1852, of the County Court of Carroll, 
David White qualified as a constable of that county, and exe- 
cuted his oflScial bond in proper form, with Wm. White^ John 
TyBtoUy and Edmund Chitwood as his sureties. In March, 
1858, Tyaton died, and at the April Term of the County Court, 
1853, bis administrator presented a petition to the Court, pray- 
ing that David White might be required to give a new bond. 
The Court made an order to that effect, and the clerk was di- 
rected to take a new bond. Instead of doing so, by an arrange- 
ment with D. White, and in his presence and at his request, 
the clerk erased the name of John Tystort in the body of the 
bond, and also obliterated his signature and seal. The consta- 
ble then tendered three other persons, (all of whom afterwards 
proved to be insolvent,) as additional sureties. There was not 
room on the bond for the signatures of these parties ; and the 
clerk attached a strip of paper to' the bond with wafers, and 
these new sureties put their signatures on that bit of paper, 
immediately under the names of the original obligors, and he 
also inserted the new names in the obligatory, part of the bond. 
The record of the County Court states : " And thereupon the 
said David White executed a new bond, with sureties, which 
was approved by the Court." All these proceedings took place 
without thj knowledge or consent of Chitwood and William 
White, th'j surviving original sureties, who had nothing to dp 
with the proceeding against the officer ; and neither of them ever 
saw or acknowledged the bond in its changed condition. 

In 1857, the plaintiffs, Dohyns ^ Fariss, gave notice to David 
White, William Wldte and Chitwood, that they would move 
the County Court for judgment against them for several 'suras 
of money, amounting to nearly §400 — for money collected by 
D, White as constable, with damages, according to law. . The 
case was removed by consent into the Circuit Court,. and the 
facts were agreed : it appearing that D, White had collected 
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and misapplied the money of the plaintiffs during his continu- 
ance in office, but after the alteration of the bond, and that he 
was insolyent. 

Poage ^ Walker for the plaintiffs. 

Cook for defendants Chittvood and Wm. WhiU, relied on 
Blow V. Maynardj 2nd Leigh, 29 ; opinion of Tucker, J. in 
Tremper v. Sempltill^ 8th Leigh, at page 626 ; opinion of 
Marshall, C. J. in Oarnett v. ilacon, 6th Call., at pages 
341 and 343. 

Fulton, J. 

I do not think it admits of any doubt that the absolute and 
unconditional release or discharge of one joint obligor, or of 
one obligor in a joint and several obligations, is a release to all 
his co-obligors. In this case the obligation of John Tyston 
was intended to be, and was actually destroyed. As to him, 
(or rather as to his representative,) the bond was destroyed to 
all intents and purposes. It i^s not pretended that any claim 
can be enforced as against his estate. And such being the case, 
I think the authorities are conclusive to the effect that the bond 
is now void as against the ottier sureties. It has been treated 
as the existing obligation of the officer and his two surviving 
sureties : no motion is made as against the supposed new sure- 
ties, and none could be made ; for they are not at all bound. 
ITor can those two sureties be^bound. They sep^led an obliga- 
tion with John TyBton : that paper had been destroyed so far 
as TyBton was concerned ; and that being done without their 
consent, the paper is void as to to them also. They have never 
since acknowledged it as their deed, and cannot be held bound 
by it. 

It may be said that the record of the Court shews that a new 
bond was taken. So it does ; but where is that new bond ? 
Surely it cannot be this mutilated, altered document, which is 
the deed of no one but David White, Let that new bond be 
procured, and we will then see wnat it is worth. ThiB is a 
mere nullity. 

That there has been gross misconduct or carelessness some 
where, is plain. The plaintiffs have lost their debts through 
the misbehaviour of either the County Court or its clerk. But 
that cannot affect the question here. As against the constable 
himself, the plaintiffs are entitled to judgment, for no bond was 
necessary to render him liable : but the responsibility of the 
sureties depends upon the bond, and that having been made 
voi<l, they must go quit of this demand and recover their costs. 

Judgment accordingly. 
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Ogle V. Commonwealth. 

Circuit Court of Currull County, Va. August Term, 1859. 

The foreman of a Grand Jury fails to sign the endorsement on the back of 
an indictment: it is voidf and ought to be quashed. 

A Grand Jury was empannelled in the County Court of Car- 
roll County, at the June term, 1859, and returned an indict- 
ment against John Ogle for a misdemeanor. The defendant 
was summoned to appear at August term, and did so, and 
moved the Court to quash the indictment, on the ground that 
it ^as not endorsed by the foreman of the Grand Jury. On 
inspection of the paper produced as the indictment, it was en- 
dorsed — "A true bill, Foreman." On the inside of 

th6 paper the name of ^'Michael Kimer'* was written at the 
foot of the indictment, and the record of the Court shewed that, 
said Kinzer was foreman of the Grand Jury, and that the said 
Grand Jury had returned an indictment against the defendant. 
A number of other indictments were found by the same Grand 
Jury, and they were all open to the same objection. The 
Contktj Court refused to quash the indictment, and the defen- 
dant appealed to the Circuit Court. The case now came on to 
be heard. 

Tyston^ Cook and McComant^ for the appellant. 
Hill^ Commonwealth's Attorney. 

Fulton, J. 

. There is . a line of decisions in our reports of criminal an^ 
Ksderaeanor. cases which, in my opinion, put an end to any 
question on this cause. Cawood's Case, 2nd Va Cases, 541 ; 
Snyder's Ca%e, 2nd Leigh, 744, Drake ^ Cochran s Case, 6tk 
Grat. 668, and McKinney's Case, 8th Grat, 589, are, as I 
consider, conclusive of this appeal. Those cases establish that 
an indictment must be endorsed "a true bill;" that such en- 
dorsement must be signed by the foreman, and that the finding 
and endorsement must be recorded in the Court. In this case 
there was a finding, an endorsement and a recording, but no 
signature by the foreman. Non constat, therefore, that this is the 
paper which the Grand Jury returned into the Court, *' endorsed 
a true bill." There may have been some other paper really 
returned by the grand inquest, but this cannot be taken as their 
act. The endorsation of the foreman is necessary to identify 
the paper on which the Grand Jury acted. The County Court 
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oaghi to have quashed this indictment, and I must, therefore, 
reverse their judgment; and proceed to give such judgment as 
that Court ought to have rendered. Therefore, 

Judgment of County Court reversed^ and indictment 
quashed. 



PENNSYLVANIA CASES. 
Searle v. Lackawana and Baltimore. Railroad Company, 

Measure of Damages — Value of Coal Land. 

Error to Luzerne County Comrion Pleas. 

The opinion of the court was delivered by 

LowRiK, C. J. — This case is very defectively presented in the 
plaintiiF's paper book, for it gives us no part of the evidence on 
which the cause was tried, and does, not enable us to consider 
the rejected offers in their regular connection, or to compare 
the charge with the case befoue the court. We could not, 
therefore, consider the plaintiff's assignments of error here 
were it not thqt his defects are supplied by the defendants' 
paper book. 

The claim is for damages for taking part of the plaintiff's 
land in making tie defendants' road, and by the principles of 
the judge's charge the jury were allowed to find a verdict for 
the value of the land taken, and for all the actual damages 
arising from the manner in which the road went through the 
pld^intiff's land and affected his improvements, and ta measure 
even imaginary and contingcBt damages against the probable 
advantages or facilities that the improvement might occasion. 
We cannot say that we discover any error in all this. 

But the court rejected evidence that there was over an acre 
of coal under the road, worth $4000, which would be lost to 
the plaintiff, becaut'^ necessary to be left for the support of the 
road. 

Now if such a fact were necessary to the ascertainment of 
the value of the land below, it would be wise to accept the tes- 
timony of experts, for we ought always to seek the best sources 
of information. The objection is not to the experts, but to the 
facts themselves. We do not measure the value of land by such 
facts. Land may have 4000 dollars' worth of coal per acre in 
it, "and yet sell at $40 per acre. 
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When a man has to sell his property, of course he must take 
the market for it. That is, measured by the custom or com- 
mon dealings of the country. If it is land, the market value 
is measured by the price usually given for such land in that 
neighborhood, making due allowance for differences of position, 
soil, and improvement. Value may be very approximately esti- 
mated in that way, for it is not then founded on the mere opinion 
of witnesses, but on the fact of a general market value. 

When the State tates private property for public uses, or 
authorizes it to be taken, this market value is all that it pays 
for it. This is the necess^iry measure, in order to avoid the 
favoriteism or oppression that would attend any other measure. 
Every man holds his property subject to this eminent domain, 
dominion or ownership of the whole society. He must give it 
up when society needs it, on being paid its value according to 
the estimate put upon it in the market by common consent. 

On the subject of taking land for public uses, the French 
have a very carefully prepared system in their law of 8th of 
March, 1810, sur les expropriations cause d*utilite puhlique^ 
and it directs the market value to be ascertained by reference 
to recent actual sales in the neighborhood, by the tax books, 
and other documents, with the aid, if necessary, of experts, or 
persons whose business it is to deal in such values. Art. 16, 17. 
In the present case, the jury were permitted to find in favor 
of the plaintiff the full value of the land, as coal land, though 
the defendant got no title to the coal, further than it is needed 
to support the surface. Then the plaintiff has been allowed 
the full value of the land, as estimated by the common standard, 
and we do not see how we can take any other. The one here 
proposed has never been publicly sanctioned,, and that is some- 
thing against it. It would require us to ascertain the possible 
value of the products of the land in order to get at the value of 
the land itself But the products do not exist, and therefore, 
have no value, for value Jiere means value in money in the mar- 
ket, and this cannot apply to products not yet in existence. 
And then to use the products as a standard of value of the 
land, is to apply an uncertain measure in order to obtain a cer- 
tain result. It is easier to value the land directly than this. 

Moreover, the offer impliedly requires a degree of refinement 
in the measure of values which seems to us totally incompatible 
with the gross estimates of common life. Though we might 
have the most accurate calculation of the quantity of coal in 
the land, yet without knowing exactly th^ expense of bringing 
it to the surface and carrying it to market, and the amount 
likely to be lost in mining and conveying, and the times in 
which it would be brought out, and the market prices at those 
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times, the quantity would not help us to value the land. The 
gross estimates of common life are all that courts and juries 
have skill enough to use as a measure of value, all other mea- 
sures are necessarily arbitrary and fanciful. 

There was another offer to show that the railroad of the de- 
fendants' crosses the land in such place and manner as to mate- 
rially increase the expense of mining the coal in the land. 

We understand from the opinion of the court below, that this 
means that if at any future time the plaintiff shall undertake 
to mine the coal in his land, he will be put to great expense in 
getting it across the road for transportation to market, and for 
this he wants compensation. 

There is no special allowance in the Act of Assembly for 
supposed injuries of this kind, and if the common law does not 
recognize them as injuries, we do not see how it is possible for 
the court to allow compensation oh account of them. To as- 
certain the coinmon law, let us see what is the usual mode of 
proceeding in such cases. 

The State allows for all actual damages to existing improve- 
ments, especially in case of railroads ; and that has been done 
here. But so far as regards the unopened coal veins on this 
land, we may treat the case as one of wild lands. Over such 
the State makes its roads with simple reference to public conve- 
nience. It allows no damages on account of the fact that 
Yfheii the owner comes to improve he must go to great expense 
in adapting his improvements and his roads to the public road. 
It counts not at al] on the minerals under the road ; to do so 
would obstruct all improvements of such land ; and yet mineral 
lands must have roads, as well as other land, and on similar 
terms. 

. It cuts through high ground and fills up low, without allowing 
for the difiBculty which the owner may some day have in getting 
at or over the road* It usually does the same even through 
improved lands, 8 Watts k S., 85, though it does not always 
permit railroad companies to do so, 16 State B., 191. 

In relation to wild lands such operations are no present in- 
jury, except in a partly imaginary sense. They may some day 
prove an obstruetiom, and yet it is impossible to tell what 
changes of roads and other avenues of communications, and 
what changes in the value of the land arid of its products may 
take place before that day arrives, and it is impossible to decide 
now what the inquiry would then be, or that it Would be any. 
• Jt may be that before this coal begins to be mined, the surface 
will be occupied by improvements needing this road, and pre- 
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sen ting themselves greater^ obstructions to mining than the road 
is, because the mining must regard their safety, 12 Queen's B. 
N., 739. 

We cannot say that we discover any error in the case. 

Judgment affirmed and record remitted. 



Chandler Y, Barrett, Administrator of Glover. 

A promise by one who has attained majority to pay as fast as he got able, 
is no affirmance of his contract made while an infant, and is unavailini; 
without proof of ability. 

A promise to affirm such a contract must be made to the party in interest 
or to his agent. 

This case came up on a writ of error to the Common Pleas of 
Susquehannah county. The opinion of the court was delivered 

Strong, J. — Admitting that the contract of the infant was 
not void,, but only voidable, and therefore, capable of being 
ratified, the question presented is whether the plaintiff produced 
sufiicient evidence of ratification to authorize the court to sub- 
mit the matter to the jury. A single witness testified that, after 
Glover, the infant, attained his majority, he said to the plaintiflF, 
"I will pay you all I owe you, rent and all." The witness 
added, on cross-examination, "perhaps he did put in that he 
would pay as fast as he got able. I-think this was what he did 
say.*' The court below instructed the jury, in efiFect, that this 
was not a conilrTiation of the contract to pay rent, into which 
Glover had entered, and as the plaintiff offered no evidence of 
his ability to pay, directed a verdict for the defendant. 

Certainly the direction was right. Most of the cases assert 
that an executory contract of an infont can be ratified only by 
a distinct promise to discharge its obligations, or by an express 
agreement to affirm it. A promise to pay as fast as he got able 
was no affirmance of the contract originally made, for that was 
a promise to pay absolutely. A promise to pay when able, is 
perfectly consistent with a refusal to assume an immediate liabil- 
ity. It has repeatedly been decided that such a promise will 
not overcome the bar of the statute of limitations unless accom- 
panied by proof of ability to pay. Tompkins v. Broiw^n, 1 Denio, 
247 ; Tanner v. Smart, 6 Barn. & Cress., 603; Laforge v. Jayne, 
9 Barr, 410. There is even more reason for applying the rule to 
promises set up in order to validate contracts of infants. The 
statute of limitations is said to be based upon the presumption 
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that the debt has been paid. Whereas the voidability of an in- 
fant's contracts rests iipon a supposed mental incapacity. A con- 
ditional promise to pay would seem to repel any presumption that 
the debt had been paid, but such a promise tends very slightly, 
if at all, to establish the prior existence of a mind capable of 
contracting. Accordingly, it has been ruled in New York, in 
Evenson v. Carpenter, that where an infant had given a promis- 
sory note, which was only voidable, his promise to pay as soon 
as he could, made after his majority was unavailing without 
proof of ability. >Such is our opinion. 

Nor was there error in refusing to admit evidence of what 
Glover had told a stranger he would do. At most it was but a 
dechiration of intention, not a ratification of the contract. A 
promise to take a cd,se out of the statute of limitations, or to 
affirm an infant's contract must be made to the party in interest 
or to his agents. Gillingham v. Gillingham, 5 Har., 302; 
Goodsel V. Myres, 3 Wendell, 479. Declarations to strangers 
are unavailing. 

The Judgment is affirmed. 



[The following case is not marked ibr report in the books.] 
Shoffdall vs, Adams. 

The statute of frauds is as applicable to transfers of equitable estates in 

land, as to those of legal interests. 
An equitable title to land may be surrendered by parol, though it cannot 

be created or conveyed in that manner. 

Error to the Comroan Pleas of Crawford county. 

This was an action of ejectment by Jacob Shoffstall against 
Charles Adams for sixteen acres of land. 

A brief statement of the material facts is contained in the 
opinion of Mr. Justice Strong. 

The case tried below, before Derrickson, P. J. Under his 
instructions a verdict was rendered for plaintiff, to be released 
on payment of $ 87.31 in one year, with interest from date. 

PlaintiflF sued out writ of error. 

Church ^ Pitts for plflF. in error. 
Finney ^ Douglass for deft, in error. 

The opifiiou of the Court was delivered, at Philadelphia, Jan. 
3d, 1859, by 
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Strono, J. — The argument is, that the defendant's title can 
only be sustained in violation of the statute of frauds./ That 
statute requires contracts for the sale of land to be in writing, 
but it fails to designate any written form of a contract. Any 
note in writing, if signed by the parties, or by the party to be 
charged, if the other lias accepted it, is sufficient. 5 WattSj 
528 ; 10 Watts J 888. Even a receipt for the purchase money 
will suffice, if it show the terms of the bargain. The land in 
controversy here was part of a larger tract w^hich had belonged 
to John Reynolds. Some time previous to the year 1845, Rey- 
nolds contracted to sell the larger tract to D. A. Ferris. While 
the latter was the owner of the equitable title under his agree- 
ment with Reynolds, he sold the eastern half to the defendant. 
Whether the contract with the defendant was in writing or not 
does not appear. However that may be, Adams took possession 
of the land, and from time to time made payments to Reynolds. 
On the 12th of June, 1847, he made a payment, the receipt of 
which Reynolds acknowledged in writing in the following words : 
*^ Received of Charles Adams eleven dollars and fifty-five cents ^ 
on account of land contract of D. A. Ferris — a new contract to 
be made with Adams of one-half when released by Ferris. 
(Signed,) John Reynolds." Ferris subsequently surrendered 
his contract with Reynolds. The equitable title to the land was 
then in Adams by virtue of the written receipt. Af.er the sur- 
render Reynolds contracted, by articles of agreement, to sell 
the whole tract to David Tingley, with a reservation, " that if 
Charles Adams, to whom D. A. Ferris sold the eastern half, 
should pay his equal half part of said contract from the begin- 
ning, including what he had paid, then he to have a separate 
contract for said eastern half part.'' Upon the back of the 
articles Tingley endorsed an agreement at a later day, to release 
sixteen acres from the east side to John Reynolds for the pur- 
pose of settling with Charles Adams, and giving to him an op- 
portunity of buying the same from said Reynolds, the said 
Adams to pay for the same at original price and to be allowed 
what he had paid. By this reservation and release, the pre- 
viously acquired rights of Adams were recognized, though it 
seems to have been supposed that he might be induced to accept 
sixteen acres in lieu of the eastern half of the whole tract. 
About the time of this release and subsequently, additional pay- 
ments were made by Adams to Reynolds, who gave receipts for 
them, acknowledging that they were made on account of the 
"land contract,*' and " land debt." The title of the defendant 
then does not rest on parol. There is written evidence of it 
sufficient to take it out of the statute of frauds, and to enable a 
chancellor to enforce it. There is therefore no just ground of 
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complaint of the answer of the court to the plaintiff's first 
point. 

The remaining errors assigned, relate to the instructions which 
the Court gave to the jury, relative to the eflfect of an alleged 
purchase by the plaintiff of the defendant's equitable title, be- 
fore the legal title was conveyed by Reynolds to the plaintiff. 
They may be considered together. The sum of the instructions 
was, that the alleged purchase was inoperative, because it was 
not in writing. It is true that an equitable title to land may be 
surrendered by parol ; though it cannot be created in that man- 
ner. A parol agreement may be a sufficient defence to a bill 
for specific performance, though utterly unavailing as a ground 
to enforce it. But parol agreement, upon which the plaintiff 
relies, was not a surrender by Adams of his equity. A sur- 
render to Schoffstall was impossible, because he was not then 
the owner of the legal title. The transaction was an attempted 
purchase, and, being in parol, was consequently ineffectual. 
ITothing is better settled than that equitable estates are within 
the statute of frauds : 7 Barr, 420 ; Murphy v. Hubert. They 
are even more than legal estates exposed to the mischiefs which 
that statute was designed to remedy. 

Under the facts of this case, the plaintiff has no reason to 
complain; He may be thankful that he has been permitted to 
recover a conditional verdict. 

The judgment is affirmed, and the time for the payment of 
the unpaid purchase money is extended until the first day of 
April, 1859. 



VERMONT CASES. 

Supreme Court. 
Muggy v, ScotL 

This is an action of trespass upon the freehold. The plaintiff 
owned the premises and the defendant had occupied them, under 
some contract or permission which had expired. The defendant 
having no family at the time, was temporarily absent from the 
house, leaving it fastened, when the plaintiff entered, doing no 
damage, and put out the plaintiff's goods, without damage to 
them. The defendant soon after returned, and restored his 
goods, and continuied the possession. The bounty court held the 
plaintiff could not maintain the action, his entry being tortious. 
.20 
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Bot it was held that this decision was erroneous, and that such 
entry by the plaintiff, he having the right of entry and occu- 
pancy, was not a forcible entry, within the meaning of the 
statute against forcible entry and detainer, and that by such 
entry, in the absence of defendant, leaving no one in the actual 
possession of the house, the plaintiff was reinvested with the legal 
possession of the premises ; and that, consequently, the defend- 
ant's return, and restoring of his goods to the house, and re- 
suming possession of it, was wrongful, and that he was liable 
therefor, in this action, as well as for his former wrongful pos- 
session, by holding over after his right of occupancy expired. 



State V. Benin. 

This is an indictment, in the language of the statute, ^^ for 
setting fire with intent to burn " to a barn, A;c. The conviction 
was had in the court below, upon proof that the prisoner set fire 
to the hay in the barn, which burned so as to heat the floor in 
the hay loft, and somewhat discolor it, but not so as to char, or 
in any manner burn it, when it was discovered and extinguished. 

The court held that the proof was sufiicient to justify the con- 
viction. Another section of the statute provided for the pun- 
ishment of the offence of "burning" any building. This sec- 
tion of the statute seems to have been intended by the legisla- 
ture to provide for the punishment of some lesser or different 
offence, where the intent was the same, and the act the same^ 
perhaps, but where the consequences were sooner arrested, so 
that no actual burning of the building or any portion of it 
occurred. 



Root V. Reynolds, 

Heldy that where the vendor of personal property, liable to 
be taken upon execution, is in failing circumstances, and desires 
to dispose of his property to prevent it being levied upon by his 
creditors, and this is known to the vendee, he may nevertheless 
purchase the same, if his motive in the purchase is to rid himself 
of a ruinous competition in business, and in no sense t^ aid the 
vendor in his illegal purpose, although he may know that by the 
purchase he does aid |;he vendor in effecting an unlawful purpose, 
prohibited by the statute against fraudulent conveyances, when 
participated in, both by the vendor and the vendee. 
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JesBe Coo^f Ex Parte. 
POWER OF JUSTICE OF PEACE TO COMMIT FOB CONTEMPT. 

In the course of a trial before Thomas Gnild, Esq., a justice 
of the peace for the county of Orleans, the relator, who is an 
attorney and counsellor, made use of some language, in regard 
to the conduct and capacity of the magistrate, which the magis- 
trate regarded as a personal insult ; whereupon, the court in- 
formed Mr. Cooper that he must pay a fine of ten dollars for 
his contempt, and stand committed till complainant issued his 
warrant accordingly. 

The relator brought the case before the county court, upon 
habeas corpus, and the decision there being against him, he 
brought the case' into this court, upon exceptions. 

1. The court held the matter was properly revisable in this 
court upon exceptions of writ or error. 

2. That although this is the first instance known in the State 
of the exercise, by a justice of peace, of the power to punish, 

, in a summary way, for contempt, there can be no question that 
the power is incident to all courts of record having common 
law jurisdiction. If it were not so, the condition of all courts 
would be truly pitiable, being bound to hold courts and hear 
cases, and without the power to enforce decent respect to their 
person or presence, during the conduct.of such trials. This is 
applicable to justices' courts, as much as to any other tribunals. 
And the power to punish for contempt is incident to courts 
altogether independent of constitutional or statutory provision . 
Meldj also, that the judgment of the magistrate in regiard fo 
the language used by the relator, being so used in a contemp- 
tuous sense, is not reVisable in this court. In regard to that 
question the decision of the magistrate is final. 

The argument against the existence of this power, attempted 
to be drawn from its liability to abuse, is not to be relied upbn. 
There is little danger of the abuse of power in that direction, 
in this country, and especially in a local magistrate. And if 
there were more danger than there is, it would not be for this 
court to afiFord redress by denying the remedy altogether. 
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Foster "^^ Cleveland. 
Pabent and Child— Necessartbs — Contract. 

Where \he father, (defendant,) contracted with the plaintiff 
for the hire of his minor son through the season, with leave to 
fornish his necessary clothing towards his wages ; and the plain- 
tiff instead furnished the son money, some portion of which 
was by the son expended in necessary clothing, 

Held^ that the defendant is liable only for such portion of 
the money so furnished as was expended in the purchase of 
necessary clothing for the son ; that the son is not the father's 
agent for receiving pay for his services, except so far as he is 
authorized so to do by the father; that he has not the same 
authority to bind his father for necessaries, which he would have 
to bind himself if acting on his own behalf, inasmuch as in that 
case the employer might justify paying the son for his services, 
in such necessaries as are suitably to his. circumstances and con- 
dition ; whereas, in this case the father is entitled to be con- 
sulted, and to direct what necessaries shall be furnished his son 
on his credit. The authority given, therefore, by the father, 
must be strictly followed, but the plaintiff may, without any 
substantial departure from such authority, be regarded as hav- 
ing procured such necessary clothing as was obtained by the son 
from the money put into his hands by the plaintiff. 



Oorbin v. School District in Milton, 

Contract — Correspondence— Damages for breach op contract 

TO employ. 

Whe're a contract is negotiated by* correspondence, the point 
at which it is closed depends upon the understanding and ex- 
pectation of the parties, to be gathered from the correspon- 
dence and attending circumstances. The contract becomes 
binding at that point where the minds of the parties meet. 
An offer may be made, subject to recall at any time before the 
acceptance is received, but more commonly the offer is made to 
become binding when accepted by the other party ; . and offers 
made in general terms are to be so construed ordinarily, and if 
accepted and notice given back^ immediately, the contract thus 
becomes binding upon both parties, from the moment of accep- 
tance. 
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A school teacher who is hired' to teach for a definite term, 
and then not allowed to teach, but who holds himself in readi- 
ness to perform the contract during the whole term, is not en- 
titled to recover the stipulated wages for the term, but only 
such damages as he necessarily suflFers. He is bound, in good 
faith, to turn his services to the best account during the term. 
But if he is unable to find employment, after making proper 
effort, and in consequence remaius out of employment, he is 
nevertheless entitled to be made whole. 



Robinson v. Potter, 

Statute of frauds — Contract for benefit of another. 

In contracts not in writing, although the undertaking is for 
the benefit of another, and the party may expect and be enti- 
tled to indemnity from such other person; still, it such other 
person be not holden directly to the same party to whom the 
contract in question is made, and for the same thing, so that the 
one is collateral to the other, the contract is not within the 
statute of frauds, but is an independent, original contract be- 
tween the parties to it, and will stand or fall by its own terms 
and incidents. 



WilUy V. Mazham, 
AOCORD AND SATISFACTION. 

This was an action to recover damages for not being allowed 
to fulfil a contract of service for three months. The defence 
urged was, that the plaintiff and defendant had a dispute about 
the ownership of a horse, and the plaintiff charged the defend- 
ant with falsehood, in the presence of one of his apprentices. 
It appeared that defendant was, in fact, in the right, altl^ough 
the plaintiff believed otherwise at the time he made the charge. 
The defendant refused longer to employ the plaintiff, he hav- 
ing laboured but nine days towards his three months. The 
plaintiff subsequently settled with defendant, and received 
pay for the labour he had performed, making no claim for 
damages. 

Hdd^ that the plaintiff could not recover upon the foregoing 
facts. It would seem that the excuse for turning the plaintiff 
away must be regarded as sufficient, under ordinary circum- 
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stances ; and the settlement and receiving pay for the services 
performed, without further claim, is the strongest evidence of 
accord and satisfaction of tho entire claim. The plaintiff must 
have known the defendant would so regard it ; and he is there- 
fore bound by the construction which he expected the defendant 
to put upon it. 



Bedway v. Oray, 
Slander — Charges of fraud and insolvency. 

The true test in regard to what words, imputing crime, are 
actionable in slander is,. that the crime must be infamous, or 
one involving moral turpitude of a serious character, — such as 
felony at common law, the crimen falsi, and other oflFences of 
a similar grade. It is actionable, to charge one with the crime 
of petit larceny. But to charge one with burning his own 
buildings to obtain the insurance upon them, although a dis- 
graceful fraud, is not actionable, in slander. Those oflFences 
punishable by imprisonment in the State prison are commonly 
regarded as involving such a degree of infamy, that to charge 
one with them is actionable slander. 

To charge one with insolvency, unless spoken of his trade or 
business, and especially unless alleged to be false is not actionable 
in slander, even when special damage is alleged, as that plain- 
tiflF was thereby sued for a just debt, and put to cost which he 
would not otherwise have incurred. — Law Reporter, 
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State V. Matthews, 

Contempt — Attachment — Practice in Proceedinqs for 
Contempt. 

The authority to punish contempt is a necessary incident 
inherent in the organization of all legislative bodies, and all 
courtji ot law and equity. 

If the contempt be committed in the presence of the court, 
the oflFender may be ordered into custody without any warrant 
01^ written order ; otherwise, an attachment, the sole object of 
which is to bring the oflfender into court, may issue. 



— - — I 
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An attachment may issue in the first instance, or an order be 
inade for the respondent to appear and show cause why one 
should not issue. 

An attachment may generally te served by taking bail or a 
bond foY the appearance of the respondent; when issued to 
enforce an appearance or an answer, or for not paying costs or 
obeying an order or decree, the respondent should .be brought 
into court. 

Attachments, to enforce an appearance or answer, should 
specify, or have endorsed thereon, the name of the suit and the 
object of the process ; those issued for contempt in disobeying 
an injanction, need contain no such specification or endorsement. 

A j^roceeding for contempt is an independent matter, requir- 
ing distinct notices of proceedings to be given ; and after an 
attachment issues, it is regarded as a criminal prosecution. 

The respondent may submit his contempt to the court upon 
his own answer, in the form of an affidavit, or he may demand 
of the prosecutor to file interrogatories for him to answer. The 
. usual course, where the alleged misconduct is denied, is for the 
court to allow the prosecutor to file interrogatories in court, or 
before a master or commissioner, intended to elicit a full state- 
ment of the facts and circumstances of the alleged contempt. 
The respondent's answers to these interrogatories, with such 
other testimony as the prosecutor and respondent may desire, 
are taken and reported to the court, who determine from the 
whole evidence the guilt or innocence of the accused. 

Interrogatories may be amended, or additional bnes filed, for 
the purposes of explaining an ambiguity, or eliciting a fuller 
answer. 

The court determines the question of contempt ; the respon- 
dent is not entitled to a trial by jury. 



Somersworth Savings Bank y. Boberis, 
MoBTOAaES — Defective Condition — Sufficient 'Condition. 

Every conveyance of lands made for the purpose of securing 
the payment of money or the performance of any other thing 
in the condition thereof stated, is a mortgage. 

If the thing to be performed be so defectively stated in the 
condition of a conveyance of lands intended as a mortgage, as 
that, the condition is void for uncertainty, the conveyance is in 
law absolute, at least between the parties and their privies. 

A deed of lands containing a condition, that, if the grantor 
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shall pay to the grantee or his assigns the grantor's note, of 
even date therewith, payable to the grantee or order, in six 
months, with interest semi-annually, the same shall be void, is 
not invalid ; nor is it absolute under the provisions of § 2, ch. 
131 of. the Rev. Sts. ; but it is a valid mortgage, although the 
amount of the note is not specified in the condition, it having 
been made and delivered to the grantee at the same time with 
and intended to secure the payment of the grantor's note for 
the amount of its consideration, correctly described in its con- 
dition in all particulars, except the amount thereof. 



,/ 



Bank of Newbury v. Band et als. 
Promissory Notes Discounted by Third Persons. 

When a ilote is made to raise money, it does not change the 
liability of the maker that the money is advanced by a third 
person instead of the payee. 

Where the defendants, for the purpose of raising money for 
the use of a railroad, signed a note payable to a bank, and 
dcliveredr it to agents to procure it to be discounted, but the 
bank refusing to advance the money, the agents obtained a 
larger sum of other persons upon the notes of the corporation 
and directors, and pledged the note of the defendants, together 
with the bonds of the corporation, as collateral security, and 
the money was appropriated for ^he use of the road — heldy that 
the notes of the corporation and directors not being paid, a suit 
could be maintained upon the note of the defendants, in the 
name of the bank, for the benefit of those who advanced the 
money. 



Brown v. Brown. 
Effect of Dismissing a Libel. 

A decree dismissing a libel for divorce upon a hearing on the 
merits, is a bar to any future libel for the same cause: aliter if 
the libel is dismissed for defect of proper allegations, or for 
want of prosecution, or on motioi^ of the libellant. 
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Goodhue V. Ctarh and al, 

Bill by Executor for Direction — Evidence to Aid the 
Construction of a Will. 

An executor may file a bill for direction of the court in exe- 
cuting a will, the construction of which is doubtful. 

Proof of the situation and circumstances of a testator and 
his family, his property and his legatees, and the like, are 
always admissible to aid in the construction of a will.. 



Slate V. Richardson, 

Indictment — Resisting Officer — Owner of Personal 
Property. 

It is no defence to an indictment for obstructing and resisting 
an officer, that the oflScer was attempting to attach personal 
property of the defendant upon a writ against another person, 
and the defendant only used such force as was necessary to 
prevent his accomplishing that purpose. 

The owner of personal property is not justified in resisting 
or obstructing an officer who is attempting, in good faith, to 
attach it, on process against another individual, which he is 
known to have in his hands, and to be authorized and qualified 
to serve. 



Ward V. Howe, AdmW of Cole, 

Note given in Massachusetts for Pre-existing Debt — 
Presumption. 

The decision in Ward v. Cole, 32 N. II. Rep. 452, affirmed. 

"Where a note is given in Massachusetts to a party residing 
there, the question whether it was received in payment of a 
pre-existing debt, is to be -decided according to the law as held 
upon that subject in that State. — Law Reporter. 
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MASSAQUUSETTS CASES. 

Supreme Cburt, Janunrj, 1859. 

Cook V. Cook. 

It is waste for a tenant in dower, to whom two distinct par- 
cels of land, with a house on each, are set ofiF for her dower, to 
take fire-wood from one of the parcels of land for the use of 
both houses. 



Sibley v. Ellis. 

Using a way over land with the knowledge of the owner of 
the land, although commencing in a trespass, and known to be 
such at the ,time by the trespasser, is evidence from which the 
jury may infer a right by presumption, if continued for twenty 
years without intermission adversely and under a claim of right. 



Savage v. Reardon, 

On the trial of a bastardy process, the fact that the com- 
plainant in the time of her travail charged the respondent with 
being the fathei of her child, is admissible in evidence to cor- 
roborate her. 



Thornton y. Adams. 



In an action upon a bond, proof of the bond, without any 
evidence of the breach, does not make a prima faci^ case. 



Veagie v. Holmes, 

Where a contract is made for certain work to be done by the 
plaintifiF for the defendant at an agreed price, and the work is 
only partially done, but is availed of by the defendant, the 
measure of damages is the contract price less what it will cost 
the defendant to complete the work according to the contract. 
And when the jury were simply instructed to find the value of 
the work actually done, a new trial was ordered. 



182?.] MASSACHUSETTS CASES. 307 

Preston v. Neale- 
Practice — Bill op Particulars — Lien. 

The want of a. bill of particulars of Ihe plaintiflF's demand, 
under a common count, must be taken advantage of by demurrer 
or motion, before trial, fch: an order to have the defect supplied; 
the defendant cannot, at the tiial, move to have the count 
stricken out of the declaration, for this cause. 

When a tenant or occupant, on removing from the demised 
premises, leaves certain chattels behind him, without any agree- 
ment with or license of the^ landlord, the latter is entitled to 
reasonable compensation for the damage and expense of keep- 
ing the chattels, but has no lien therefor, and no right to detain 
jthem from the owner after demand, and he will not be entitled 
'to compensation for keeping the chattels after the^ owner bhall 
have demanded them. 

S. 2). Sutehinson, for plaintiflF. 
T. S. DamCy for defendant. 



Lee V. Wheeler, 
Evidence — ^Sale. 

In an action for goods sold, which were delivered and charged 
to a third person, the plaintiff's clerk, who made the contract, 
may be admitted to testify that the goods w6re delivered on the 
credit of the defendant, and that he relied on the defendant for 
payment. 

In such action . it is competent to show the poverty and bad 
pecuniary credit of the third person at the time of the sale of 
the goods. 

JV. Woody for plaintiff. 

0. DevenSf Jr,,^ and Q-, F. Hoary for defendant. 



Commontoedlih v. Baldwin. 

Forgery. 

To constitute the crime of forgery, the writing must have 
been made and intended to be received as the handwriting of 
another person. 
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Signing a promissory note S. -B. & Co., accompanied by 
representations that such a firm existed, composed of defendant 
and S., though known by defendant to be false, does not consti- 
tute forgery. 

S. H. Phillip8y (Attorney General,) for the Commonwealth. 
JST. Chapin and Cr. F. Soar, for defendant. 



White V. Stoddard. 

Note Falling Due after Death op Holdeb and beforx: 
Administration — Demand and Notice. 

Where the holder of a note has died, and no executor or 
administrator has been appointed upon his estate when the note 
falls due, and the executor or administrator, within a reasonable 
time after his appointment, demands payment from the maker, 
and notifies the endorser, the latter will not be discharged. 

D. Foster, for. plaintiff. 

F. n. Dewey and E, B. Stoddard, for defendant. 



Johnson v. Thaxler, 
Service on Absent Defendant. 

A judgment on default, where the only service was by leaving 
a summons at the last and usual place of abode of the defen- 
dant, will be reversed for error in fact, if ic appears that the 
defendant, at the time of the service, was absent from the Com- 
monwealth, and had no notice of the suit, and did not return 
till after judgment, although the summons was left with his 
wife. 

J. A, Andrew, for plaintiff. 

N. 0. Berry, for defendant. — Law Reporter, 
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TENNESSEE CASES. 

In the Supreme Court of the State of Tennesseerat Nashville, December 

Term, 1858. 

Cornelius Farris v. Kirkpatnck*s Heirs and Administrator. 

Where partners make a settlement unijer the sanction of an 'award of 
referees, and certain conveyances are uijide in pursuance of such settle- 
ment, and it afterwards turns out, upon a second reference, that the- 
partnership dealings and accounts are adjusted in another manner by 
ftason of a mistake in the first reference, but the matter of the division 
of certain land was not brought before the second reference, equity will 
enjoin, by perpetual injunction, an action of ejectment brought by one 
against the other. 

The opinion of the court was delivered by 

Caruthers, J. — Complainant and John Fitzpatrick, defen- 
dant's intestate, were partners for several years in a saw and 
grist mill. In December, 1853, they made ian agreement in the 
settlement of their affairs, which was reduced to writing. 
After this, in March, 1854, they made a reference to arbitra- 
tors of all matters in controversy between them at that time, 
by whom an award and final settlement was made, which, it is 
said, was satisfactory, and the parties acquiesced in it. It 
seems that the difficulty which produced this suit arose out of 
the construction of the award and settlement, as to their extent 
and effect. 

The settlement of 1853 is signed by the parties and attested 
by two witnesses, and is thus briefly stated by them : " We 
find upon a full settlement that Farris is indebted to said 
firm $2,802 81, and that Fitzpatrick is not indebted to said 
firm. Said Fitzpatrick takes the tract of land known as the 
^ Peter tract,' and another known as the 'Riley tract,' and said 
Farris is to have the 'Mill Place,' upon paying Fitzpatrick 
91,485 40." Each party took possession accordingly. The 
deeds for all these lands had been made to Fitzpatrick individu- 
ally, but it is admitted on all hands that they were paid for out 
of the firm means, and consequently were partnership property. 

It seems that the parties were not satisfied with their settle- 
ment of 1853,, and in March, 1854, submitted their accounts to 
four competent friends to review, and finally adjust them. This 
was done upon a laborioui^ examination, and the result was, as 
stated in writing, that Farris, instead of being indebted to the 
firm $2,802, as supposed in their previous settlement, only 
owed it $ 12 62, which was then paid. Upon this award the 
parties say in writing, on the same day, " We, the undersigned, 
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agree to the settlement, of which the within is a condensed 
statement, as a final conclusion of our old partnership. March 
8, 1854." 

It is proved that the matter of the division of the lan4 was 
not brought before these referees, as that was not understood to 
be in question, having been previously divided by the parties ; 
but only their accounts were in dispute. There can be no 
doubt but that such wa^ the understanding of the parties ; that 
they were content with the division they had made, but only 
differed about their partnership dealings and accounts, which 
alone were submitted tp the arbitrators. 

Very soon after thisi, Fitzpatrick instituted his action of 
ejectment against Farrfe'upon his legal title.' To perpetually 
en}din that action, and 1 compel Fitzpatribk^to make him a title 
under their agreement iri. writing of December^ 1853, aa to the 
division of their partnership lands, this bill was filed. 

Can the object and prayer of this bill, upon the facts we 
have stated^ be resisted ? ;. The Chancellor thought not, and so 
do we. ^ 

The objections of the 4^fendant are all untenable. 

1. The argument is unsjpund, that under the statute of frauds, 
as expressed in the c^se.ot^l Shield v. Stamps^ 2 Sneed, 272, and 
the authorities there cited, in relation to the necessity of getting 
forth in the writing the particulars of the contract, would render 
this writing void. This doctrine does not apply to a case like 
this. There the lands belonged to the parties as a firm, and 
were well described in the deeds, and nothing more was required 
in a division -between themselves, but to designate the tracts 
assigned, to each by auch terms as would be well understood, 
or/ the general application by which they were ktfown. The 
"Peter iaract," the <^ Riley tract,*' and the ^*MiU tract," were 
sufficient. If any uncertainty or ambiguity existed, it could 
only be expkined by parol. 

If there were twb mill tracts, proof would be required to 
ascertain whieh waft- meant. But here there was but'One "mill' 
tiraot *' owned by the firm, and there is noiancertainty. 

2. The $ 1,480 to be paid by F§rris was no part of the con- 
sideration, nor a condition to the transfer of that tract. . It is 
manifest from the circumstances, that the division of tlie hinds 
had no connection with that matter. By the mistake of the 
parties, it was then supposed that Farris was indebted to 
the firm $2,800, to the half of which Fitzpatrick was entitled, 
and that Was stated in connection with the partition of their 
lands, and it may be that the latter intended in this w«ay to 
secure a lien upon half of the land assigned to the former for 
its payment ; and that would be unobjectionable if such was the 
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object, and it was properly done. But then it turned out 
afterwards, by the award of arbitrators, that this was all 
a mistake, and nothing at all was due from Farris to his 
partner. This certainly removed all diflSculty on that point, 
and left the title to the mill tract unencumbered under the pre- 
vious agreement. 

It appears that Fitzpatrick was a professional man of infor- 
mation and experience, and his partner a laborious, uninformed 
man. They were unequal in this respect, and it is not sur- 
prising that such mistakes as might occur in the case would 
most probably be against Farris. This may account for the 
very great difference in the result when their complicated 
accounts were placed in the hands of competent men for 
adja^raent. 

We think justice has bean done by the Chancellor, and affirm 
his decree making the injunction perpetual, and vesting the title n 
to the mill tract in Farris. 



Benjamin Barnes v. Andrew Gregory, 

1. The power of the Court of Equity to reform deeds in cases of fraud, is 

constantly exercised, and cannot now be questioned. 

2. Where the proof leaves no doybt that the sale of landZVas by the acre, 

and not in gross, and was so .understood by both parties, and the ven- 
dee receives more land than he pays fur, the vendor can compel pay- 
ment for the whole quantity sold; 

Caruthers, J. — The complainant sold to the defendant a 
small tract of land on Stone's river, in Davidson county. .The 
deed gives a description of the land, and states that it contains 
" thirty acres^more or less," and the consideration $ 1,000. 

This bill i(S filed to correct a mistake as to the quantity of 
land to the extent of fifteen acres, and claiming $ 85 per acre 
for the same. It is charged that the sale was by the acre, and 
the quantity to be ascertained by a survey; that before the 
execution of the deed the survey was made by one Hamilton, 
and the quantity ascertained, and concealed from him, and his 
deed obtained, and notes executed for thirty acres instead of 
the true quantity of forty-five acres. 

The defendant denies that the sale was by the acre, but 
insists that it was in gross ; that he was to give $1,050 for the 
tract ; that he was by the contract to have it, as containing 
thirty acres, whether it were more or less than the quantity. 
He relies upon his deed as written evidence of the contract, 
which cannot be changed by parol. 
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The proof leaves no doubt upon the mind as to the contract 
having been a sale bj the acre, and not in gross< It is clearly 
established that it was so understood by both parties, both by 
their actions and declarations, though the defendant sometimes 
denied it. The fact that a survey was to be made before the 
execution of the last note, for the consideration and the deed, 
is almost conclusive of that fact. It is entirely so, when com- 
bined with the declarations of both parties at, before, and after 
that time. 

The testimony also raises as strong presumption, that the 
defendant knew of the excess before the writings were drawn 
and signed, and concealed it from complainant. The facts are, 
the survey was made by Hamilton on the day agreed upon, but- 
the calculation was not made on that day, but was to be made 
out that night, and on the next day the parties were to meet at 
the house of complainant, an(}. iBxecate the writings, the contract 
still resting in parol. The surveyor and the defendant went 
and staid together at the house of a neighbor, and returned 
next day, about dinner time, with the deed and notes, .and being 
in a great hurry, procured it to be signed by the complainant, 
delivered his notes, and went off^ At the time of signing the 
deed, complainant inquired whether the survey made out nwre 
or less than thirty acres, and referred to the contract, that 
whether more or less, the price agreed upon was $ 35 per acre. 
The defendant asserted that he did not know how much there 
was, but he was to pay $1,050 for the tract, or $35 per acre 
for thirty acres, without regard to the actual number. So,-after 
a short conversation, he went off in haste, having, as he said, 
urgent business, of an official character, to attend to at home, 
carrying the deed with him. It is impossible for the mind to 
doubt from these facts, that be and Hamilton had made a 
calculation upon ^he filled notes that night, at least' so far as to 
bo convinced that the tract exceeded thirty acres, and that this 
fact was purposely concealed from the complainant. It appears 
that the complainant was weak and sickly, and about sixty years 
of age. It may be, that Gregory said what was literally true, 
when he asserted that he had not made an accurate calculation 
of the quantity, and that he did not know the exact quantity. 
But that he did know there were more than thirty acres, there 
can be no question. He should have stated this fact to com- 
plainant, and not suppressed it, when inquired of on that point, 
and nwre especially as he was with the surveyor acting for both 
parties. 

But still it is contended that the deed must be taken as con- 
taining the true and full contract, and that no parol testimony 
can be heard to change or reform it. 
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That such is the general rule, both at law and equity, no one 
will be heard to question. But it is just as unquestionable that 
this may be done where clear proof is made of fraud, or 
mistake. Both positions are too familiar to permit a reference 
to authorities. 

The power of a Court of Equity to reform deeds in case of 
fraftd- or mistake, was exercised by this court in Willtams v. 
Oonrad, 11 Humph. 415; 8 Humph. 230, and 1 Id., 433. The 
authorities are all collected in White and Tudor's Lead. Ca. vol. 
2, pt. 1, 558 to 596. 

But in this case, perhaps it is unnecessary to resort to the doc- 
trine of reforming deeds, by the proof of mistake or fraud. 
The deed, perhaps, gives Jhe boundaries correctly, according to 
the survey, and needs no change, but the statement of the 
quantity of land contained in those limits is inaccurate, and so 
is the amount of the consideration. That the consideration 
stated in a deed is only prima facie^ and may be controverted 
by parol, has been often held. This deed is silent as to the 
disputed question, whether the sale was by the acre or in gross. 
To establish the former, and obtain pay for the whole quantity 
sold is the object of the bill. This fact may be made out by 
parol or extrinsic written evidence. At the last term in Knox* 
ville, in the case of Bentley v. Miller and Wife^ not yet 
reported, we gave relief to the purchaser, Bentley, upon the 
ground that the sale was by the acre, as proved by extrinsic 
evidence, where the deed was like the present, because of a 
deficiency of acres. Such is the uniform course of decision, 
where there is a substantial deficiency, and the contract by the 
acre, or even in gross wlien there is fraud or imposition. Not 
so where the contract is fair, and the sale is by the tract upon 
the judgment of the parties. The same rule must apply under 
the same circumstances, in favor of the vendor, where there is 
an excess for which, by mistake or fraud, he received no com- 
pensation, or has been deprived of the benefit of his contract 
of sale by the acre, Horn v. Benton^ 2 Sneed, 125. 

The complainant, then, is entitled to relief upon the grounds 
of his actui^l contract, the mistake in the settlement, carried 
into the writings executed, and for the^ fraud of the defendant. 

The decree of the Chancellor i^ill be affirmed with costs, and 
the cause remanded for further proceedings upon his decree, 
which is in all things correct. 
21 
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NEW YORK CASES. 

Everett, et al.<, v. Vtndryte, 

Court of Appealf. 

In an action upon a bill of exchange; payable in this State, bat 
drawn and indorsed in a foreign country, the law of this State 
controls the interpretation and validity of the indorsement, as 
between the indorsee and the drawer. 

Heldy therefore, that the indorsee of a bill drawn, and indorsed 
in New Grenada, upon a party resident in this State, could re- 
cover against the drawer on non-acceptance, the indorsement to 
him being valid according to our law, but not transferring the 
title to the bill under the law of New Grenada. 

As between the indorser and fndorsee, it seems the rule would 
be otherwise, and the law of the country where the indorsement 
was made would control. 



Erben v. LoriUaird. 

The plaintiff aided the defendant in negotiating the purchase 
of land, under a parol agreement that he should be compensated 
for his services by a ' permanent lease of the land, at an annual 
rent of 8 per <^ent. upon the purchase price: Held, that this 
agreement bein^ void, the value of the lease could not be shown 
for the purpose of proving the value of the plaintiff's services. 

The dictum to the contrary in King v. Brown, 2 Hill, 485, 
disapproved. 

Such evidence having been received under exception, if it 
may have affected the verdict, the error is not cured by the judge 
directing the jury to disregard it, and the defendant is entitled 
to a new trial. 

A declaration of the plaintiff, in respect to the agreement for 
his compensation, made to the vendor of the land while negotia- 
ting the purchase, is not admissable in evidence as a part of the 
re% ffestcB or ortherwise.— Xe^aJ Intelligencer. 
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CONNEOTIOUT OASES. 

Sopremv Coart of Conneotieot 

Bank of Eariford 09iiniy ts. NMan if. Waterman, 

ShEBITF — ^FaLSX return — AOTUAL DAlfAOX — ^RlGHT OF AOTION 
WHEN ACCRUING — STATUTE OJ LIMITATIONS. 

An officer who had undertaken to attach real estate on mesne 

{>roce8s, made return that he had attached a Certain piece of 
and belonging to the defendant, and had left with the town 
clerk a true and attested copy ot the writ, and of his endorse- 
ment thereon. He had in fact left with the town clerk a copy 
of the writ, with an endorsement thereon that he had attached 
a different piece of land from the one described in his. return. 
Both pieces belonged to the defendant, and either would have 
been sufficient to satisfy the claim. The error was not discovered 
until the plaintiff in the suit had obtained judgment and taken 
out execution, at which time more than two years had elapsed, 
both from the date of the levy and from that of the retiim. The 
debtor in the mean time had failed and no jproperty could be 
found on which to levy the execution. Jn an action on the case 
for the default, to which the statue of limitations was pleaded, 
it was held, that the cause of action did not accrue, either at 
the time of the service of the writ or at Ihat of the false return, 
and not until, by the failure to obtain satisfaction of the exe- 
cution, the plailitiff had sustained actual damage. [Ellsvforth, 
J., dissenting.] 

The injurious consequences in such a case are not mere 
aggravating circumstances enhanciiHg a legal injury already 
inflicted, nor the mere development of such injury, but an. indis- 
pensable element of the injury itself. 

When an injury, however slight, is complete as a legal injury 
at the time of the act, the period pf limitation at once commen- 
ces; but when the act U not legally injurious until certain conse- 
quences occur, the peHod takes date from the consequential 
injury. 

A neglect to serve mesne process, or a false return of such 
process, is not in itself a legal injury. 

The distinction sometimes made on this subject between the 
case of mesne process and that of final process, is one rather of 
practice than of principle, actual damage being essential to a 
right of action in both cases, and the only difference being that 
in the latter case damage is presumed, but may be disproved, 
while in the former c&se it must be proved. 
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A distinction is to be made, in relation to the right of action 
resulting between breaches of public duty, and breaches of pri- 
vate duty or of contract. In the case of a public duty there is 
no direct relation between the public officer and the party in whose 
behalf the duty is to be performed, and the breach becomes a 
ground of fiction in favor of the individual only when damage 
results to him in consequence. 

Ignorance of a right will not suspend the operation of the 
statute of limitations against such right. 

A part^ cannot be debarred by an equitable estoppel from 
availing hmiself in a court of law of the statute of limitations. — 
Law Reporter. 



REGENT ENGLISH GASES. 

Rand v. Mann. 

[Gommon Pleas.] 

Mechanio's Lien — New Erection. 

The opinion of the court was delivered by 

Allison, J. — The question which is presented for considera- 
tion upon the case stated, requires us to decide, whether a build- 
ing erected as a back building, (a bath house and kitchen,) and 
connected with the old structure to* which it is but an addition, 
i3 subject to mechanic's lien. Were it not for the case of Nel- 
son v. Campbell, 4 Casey, 166, we would have no difficulty in 
entering judgment for the defendant ; but the opinion of the 
court in that case seems to be placed upon the ground, that 
everi/ building is chargeable with liens for work done and ma- 
terials furnished in its erection and construction, and that under 
« claim filed against a subordinate structure, the main building 
and ground appurtenant may be sold. We do not know exactly 
upon what ground the District Court rested their decision in 
Nelson v. Campbell ; but in this court liens filed against the 
same properties was sustained, for the reason, that each struc- 
ture, one fronting on Broad street, and one upon Callowhill 
street, although connected with the main building, first erected, 
were in effect separate and independent structures ; were capa- 
ble of being used and enjoyed without reference to the old or 
corner property; and that each could have, without interfering ma- 
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terially with tlje latter property, a lot or piece of ground appur- 
tenant, set apart for its separate use. That was an entirely 
different question from the one before us, and which we may 
infer Avas in the mind of the District Court, and so regarded by 
them ; and as the decision in that case was affirmed, we prefer 
to stand by the law as it has, we think, always heretofore been 
understood, that the addition of a back building to a main struc- 
ture was not within the meaning and intent of the mechanic's 
lien law, and therefore enter judgment for the defendant. 
H. T. King for plaintiff — R. Ludlow f<5r defendant. 



Reg. V, Keeves. — July 19. 

[ Essex Summer Assizes.] 

Larceny — 20 and 21 Vict., c. 54, s. 4. 

Larceny. — The prosecutor deposed that, being somewhat 
tipsy, he lay on the ground, partly asleep, and while in that 
state saw the prisoner take his watch out of his pocket, which 
he took no steps to prevent, believing that the prisoner, with 
whom he had been acquainted for some time, was acting solely 
from friendly motives. Some days after he claimed his watch 
from the prisoner, who denied having had it ; but other witnesses 
deposed that he had in the meantime offered it for sale. 

F. Robinson, for the prisoner, objected that there was no 
trespass, and consequently no larceny. 

Crowder, J.— This evidence would not support a charge of 
larceny at common law, but the recent statute, 20 and 21 Vict., 
c. 54, s. 4, enacts, that "if any person, being a bailee of any 
property, shall fraudulently take or convert the same to his own 
use, or to the use of any person other than the owner thereof, 
although he shall not break bulk, or otherwise determine the 
bailment, he shall be guilty of larceny." Here the evidence 
discloses a bailment sufficient to bring the case within that 
statute — i, e. if the jury are satisfied on the facts. 

F. Robinson. — The point is quite new. 

Verdict, not guilty. 

Taylor, for the prosecution. 

F. Robinson, for the prisoner. — London Jurist. 
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Wright T. MiUa. 

Court of Exchequer. 

Time or Judicial Acts — Fraction of a Day. 

In this, case a rule had been obtained to rescind an order of 
Williams, J., setting aside the judgment as irregular. The de- 
fendant had died about half past nine in the morning of the 
26th of May, and the judgment had been marked the same 
day, immediately after the office opened, or about a quarter 
past eleven. 

Lush, Q. C, showed cause. — The judgment being signed 
after the death of the defendant i^ void. For many purposes 
the law does not recognise the fraction of a day ; but the ten- 
dency of late years has been to set aside these fictions. 

[JtdARTiN, B. — Does not the case of R. v. Edwards, 9 Ex., 
82, and in error, lb., 628, decide the point ?] 

That was a case of prerogative ; an extent takes precedence 
over any act done on the same day ; it is otherwise as to acts 
between subject and subject. Crick v. Smith, 8 DowL, 337, is 
in point. He also cited Shelly's case, 1 Rep. 93 ; Rex v. Earl, 
Bunb. 33 ; R, v. Crump and Hanbury, Park. 126 ; Clayton's 
case, 5 Rep. 1 ; Giles v, Orover, 9 Bing, 156 ; Thomas v. De- 
sanees, 2 B. &; Aid. 586. 

IdALCOMB contra. — As relates to judicial acts, the law does 
not recognise the fraction of a day. Reg. v. Edwards, is pre- 
cisely in point. 

Pollock, C. B. — It appears that the defendant in this case 
died about half past nine ^ the morning of the 28th of May, 
before the judgment office was opened.. As soon, however, as 
the office opened, the plaii^tiff signed judgment. Williams, J., 
made an order setting aside the judgment ; and on the applica- 
tion of Mr. Malcomb we granted a rule to show cause why that 
order should not be rescinded. Mr; Lush has shown cause, and 
he contends that the judgment was improperly signed, the de- 
fendant being dead at the time. All the authorities on the sub- 
ject are collected in Re^. v. Edwards, 9 Ex. 82, and the deci- 
sion of this court, whicn was afterwards confirmed in the Ex. 
Ch., lays down the rule on which this case must be decided. 
In that case the question arose on a writ of extent, and the 
court held (my brother Martin dissenting^ that the right of the 
crown must prevail, and that an act of tne crown must prevail, 
although posterior in point of time to an act done by a subject 
in an earlier period of the day. That decision was confirmed 
by the unanimous judgment of the court above ; but in the 
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judgment which was delivered by Coleridge, J., the maxim is 
not based on the ground that the right of the crown should 
prevail, but on the broad principle that, whether between the 
crown and the subject, or between subject and subject, judicial 
acts must be considered to have taken place at the earliest pos- 
sible period of the day on which they are done, and take 
precedence of all other acts which may occur on the same day, 
though they may precede it in point of time marked by hours 
and minutes. It was admitted in that case that the court will 
inquire at what time a party did a particular act, and take 
notice of the hour of the day ; but the rule is laid down other- 
wise as regards judicial proceedings, in Shelly's case, in 1 Rep. 
93, a recovery being held good, although the party had died on 
the morning of the day on which it was suffered. We consider 
the case of Reg. v. Edwards is a direct authority which binds 
us, and it decides that when a judicial proceeding takes place it 
must be considered to have occurred at the earliest period of the 
day. As the signing the judgment in this case was a judicial 
act, it must be considered to have been done at the earliest 
period of the day ; and, therefore, the death of the party before 
the office was opened does not invalidate the judgment. Under 
the old system, a judgment, if signed in term, was dated from 
the first day of term, and if signed out of term, from the first 
day of the preceding term, and in such case the death of the 
party before, the judgment was actually signed would not afiect 
it The Statute of Frauds altered the law in this respect, to 
prevent lands which had been sold being retrospectively afiect ed 
by a judgment which had no existence when the sale took place. 
The Statute of Frauds provides that a judgment shall operate 
only from the day on which it was signed, and provides that the 
day on which it is signed shall be marked ; but it makes no 
distinction between the hours of the same day. In the case of 
Crick V. Smith, 8 Dow, a fieri facias, issued after the death of 
the party, was set aside, and we are informed that it was on 
the authority of that case my brother Williams made the order 
now in question.. It is suggested that such a decision is more 
consistent with common sense. It is, of course, desirable that 
the decision of the court should be as consistent as possible 
with plain common sense; but it is impossible for us to overrule 
what is the established practice, and what must be taken to be 
the law of the land as affecting the right of suitors; if the 
plaintiff satisfied us that by the practice of the courts a judicial 
act is considered as being done at the earliest moment, and is 
not affected by anything done in the course of the same day, it 
is the right of the suitor that we should decide in accordance 
with the established practice. It may be said that our decision 
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is founded on what is called a fiction, but the effect of it is to 
prevent and render jannecessary inquiries as to the exact moment 
of time at which acts occurred, wliich would very often be 
extremely diflScult or impossible. The rule is now clear that 
judicial proceedings shall take precedence, and shall not be 
defeated by any mere act of the party. It appears to me that 
this rule must be made absolute, on the ground that the 
judgment was well signed, the defendant having been alive on 
the day on which it was signed. 

Martin, B. — I am of the same opinion. When the rule was 
mo\ed for, I thought the case wasclearly governed 'by Reg. v, 
Edwards. 

Bramwell, B. — I am of the same opinion. That case must 
decide; the only principle, however, on which the rule can be 
supported is, that we must give judicial acts precedence. 

Watson, B., concurred. 

Rule absolute. — Lond. Law Times. 



Allen v. Haddock. 

A. wrote a paper purporting to be a will, but it was not 
properly executed. She afteiAvards made 'and duly executed a 
paper purporting to be a codicd "to my last will a..d testa- 
ment;" but the codicil did not further describe the paper. 
Held^ that parol evidence was admissible to show that the 
informal paper above mentioned was intended to be referred to 
as h6r will. — Judicial Oommittee Privy Council. 



Pemberion v. Chapman, 

Seld^ (affirming the judgment of Q. B.,) that payment to a 
married woman who was appointed executrix, but whose hus- 
band afterwards refused his assent to her acting, and Avho was 
never confirmed by the Probate Court, by a debtor to the estate, 
who knew that she was married, but knew nothing of her hus- 
band's assent or dissent, was valid. Exchequer Chamber. 



Tandon v. Jervis, 



A sheriff's officer holding a warrant to atrest the plaintiff on 
execution, went to his house and attempted to enter at an open 
window; the plaintiff's daughter opposed his entrance, and sue- 
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ceedcd in shutting and locking the window. During the strug- 
gle, a pane of glass had been broken, and the ofllicer, putting 
his head through the broken pane, touched the plaintiff, saying, 
'^ you are my prisoner," and considering this to be an arrest, 
broke open the door, and took the plaintiff. Held a good 
arrest. — Exchequer Chamber. 



Cuelson v. Slone, 

By an agreement between the plaintiff and defendant, the 
former was to serve the latter for ten years, as a brewer, at 
weekly wages. The plaintiff had an nttack of illness which 
incapacitated him from work for thirteen weeks, at the end of 
which time he returned and resumed his work. Ileld^ that he 
could recover his wages for the thirteen wcK^ks.— Exchequer 
Chamber. 



Ilosmer v. Cornelius, 

A person who represents himself, although not fraudulently, 
as competent to do certain woik, and is hired for a time certain 
to do such work, may be discharged before the end of the time, 
if found incompetent. — Common Bench, 



Harrison v. Pearce, 



In an action for libel, tlie writing being in its nature action- 
able, evidence of damage accruing to the plaintiff, after alction 
brought, is admissible to go to the jury on the question of 
damages. — Exchequer. 



Boll V. Ilojykinson, 

A. executed a mortgage to B. for present and future 
advances ; he afterwards executed a second mortgage to C, of 
like description ; each mortgagee had notice of the deed to the 
other. Held, that C. mortgage, to the extent of ad van es 
actually made, had priority over subequent advances made by 
B. — Court of Appeal in Chancery, 
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FindaU t. PncdL 

It is ordinarily the duty of a steward to keep accounts of his 
tram(actions on behalf of his principal. But where, from the 
education of the steward and the course of dealing between 
him and his principal, it was evident that this duty could not 
have been required, a bill for an account, brought by the per- 
sonal representative of the principal, was dismissed with costs. 



Taylor v. Taylor. 

A married woman had the beneficial title to certain personal 
property, which was in the hands of a trustee. By consent, the 
trustee transferred the property to the husband, who agreed to 
act as trustee, and pay the income to his wife. By will the 
husband left the wife* a much larger sum than the whole amount 
of the trust property. Seld^ that the legacy was not a satis- 
faction of the debt. 



Holmes v. Kidd and others. 

In the Exchequer Chamber, December, 1858. 

An agreement i/ras made between the drawer and acceptor of a bill of ex- 
change, at the time it was given, that the acceptor should deposit with 
the drawer some canvass as a collateral security for the payment of the 
bill, with power to the drawer to sell the canvass and apply the money 
arising therefrom towards the discharge of the amount of the bill, should 
it not be paid at the proper time. The drawer endorsed the bill after 
it was overdue, and on nonpayment of the bill when due, sold the can- 
vass, and realized part of the amount of the bill : 

JBeW, (affirming the judgment of the Court of Exchequer,) that the 
agreement between the drawer and acceptor, as to the canvass, created 
an equity which attached to the bill in the hands of the endorsee, whp/ 
received it after it was overdue; and, as the drawer, after the endorse- 
ment, had sold the canvass, and retained the proceeds, the endorsee w^s 
prevented from recovering on the bill for so much as the canva^" re- 
alized on its sale. 

This was an appeal from the judgment of the Court of Ex- 
chequer given in favour of the defendants upon demurrer. The 
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declaration was upon a bill of exchange for JGSIO, drawn by 
one Watson upon and accepted by the defendants, and endors- 
ed by Watson to the plaintiff. 

Plea, (there were others,) — As to 2721. 2«. 6d., part of the 
amount of the bill, that before the endorsement or acceptance 
of the said bill, the defendants applied to Wa*son (the drawer) 
to advance them the sum of 3002., which he agreed to do upon 
the terms of defendants, accepting the bill in question, and de- 
positing with him, among other things, certain canvas of de- 
fendants, as a security for the due payment by defendants of 
the said bill, Watson to have power of selling the said canvas, 
and applying the proceeds of such sale in payment of the 
amount due on the said bill, if the same should not be paid by de- 
fendants, and that the bill was accepted and the canvas depos- 
ited, on the terms as aforesaid ; that after the bill became due 
Watson sold the canvas, and realized by such sale 2121. 2«. 6d., 
and still retained and held the said sum ; and further, that the 
bill was endorsed to the plaintiff after it was overdue, and sub- 
ject to the proceeds of the equity of the sale of the canvas 
being applied to the payment and satisfaction of the bill, and 
without any value or consideration being given by the plaintiff 
for the said endorsement. 

Demurrer to the plea. 

The court below held the plea good, and gave judgment for 
the defendants. 

Athertorij Q. C, for the appellant, (the plaintiff below.) — 
This is the case of an innocent endorsee for value. The drawer 
had the option, after the arrangement between him and the 
acceptor, of selling the canvas and paying himself the amount 
of the bill ; or he had the right of endorsing the bill to another. 
Directly the drawer endorsed the bill he conferred on the en- 
dorsee a perfect title to it. He committed a breach of contract 
by selling the canvas afterwards, for which the acceptor might 
have his remedy by action, but that does not affect the plain- 
tiff's title to the bill, though taken overdue, for this contract is 
not an equity directly affecting it ; the plaintiff had a good title 
at the time of the endorsement, and there was consideration be- 
tween the drawer and acceptor. It might be assumed that the 
plaintiff knew nothing of the agreement in question. Should 
this plea be held good, an innocent endorsee who had a good 
title to the bill at the time of its endorsement to him will, for 
the first time, have that title defeated. 

Brett, contra, was not called upon. 

Erle, J. — ^I think this is a good plea, and that the judg- 



324 RECENT ENGLISH CASES. |October 

merit of the court below should be affirmed. An agreement 
seems to have been made between the drawer and acceptor of 
this bill, that the canvas should be sold by the drawer in the 
event of the bill being unpaid at maturity ; and the drawer 
held the bill subject to these conditions. On the bill not being 
paid at maturity, he sells the canvas. It has been asked, is 
such a sale good, as against the holder of the bill, p,nd are the 
proceeds received after it was overdue, obtained by such sale, 
a bar*to an action on the bill pro tanto ? I think they are. 
The plaintiff took the bill subject to thie rights of the acceptor 
as against the drawer from whom he had it. As soon as the 
drawer sells the canvas, his rights are defeated pro tanto^ and 
the same with the holder who took it froui him after it was 
overdue. 

Williams, J. — I am of the same opinion. The plaintiff 
took the bill qualified by the equities with which it was subject 
when he received it ; and the plaintiff received this bill incum- 
bered with the equity arising out of the arrangement relating 
to the canvas. 

Crompton, J. — The consideration for the acceptance of the 
bill in this case, was the agreement that if the canvas was sold 
on the bill becoming due and unpaid, the proceeds should be 
applied towards its payment. This case is not at all like those 
of set-off, such as Burrough v. Mobb^ 10 B. & C, 658, where 
the set-off arises out of collateral matter. Here the equities 
attach directly to the bill, and what the holder takes fi;om the 
drawer is in this case a defeasible title only to the bill in ques- 
tion. 

Crowder, J— I think the plea is an answer to the declara- 
tion. The action is within the ordinary rule of a person taking 
a bill overdue ; that it is subject to all the equities attaching to 
the bill in the hands of the endorser. This is a bill subject 
to an incuumbrance, for the canvas when sold was to be ta- 
ken as payment. The plaintiff took it incumbered with this 
equity. 

WiLLEs, J., concurred. 

Judgment affirmed. 



1859.1 RECENT ENGLISH DECISIONS. 325 

ABSTRACT OF RECENT ENGLISH DECISIONS. 

Arbitration. 

It 13 no ground for setting aside an award that the unsuccess- 
ful party suffered a surprise, as an arbitrator would have power 
to postpone the proceedings upon any reasonable application 
for that purpose. Solomon v. Solomon^ 28 Ex. 129. 

Attorney and Client. 

Where an attorney had been employed by the father of an 
infant to bring an action for a personal injury to the infant, on 
the understanding that in the event of his recovering damages, 
he would not charge extra cost, and he did recover damages, 
it was held, the infant, by his father, conld sue the attorney for 
the damages, and the attorney could not detain any part for 
extra costs, even although, through defect in plaintiff's evidence 
in the original action, and other circumstances, such costs had 
turned out greater in amount than could have been expected, 
Collins V. Brook, 29 L. J,, Ex. 143. 

Contract. 

A representation made by a party, not knowing that it is 
false, is binding upon him ; and if the other party enters into a 
contract on the faith of its truth, the court will set aside the 
same altogether, and not merely rectify it. Though the other 
party does not examine the books for four years during which 
the partnership continued, it not being his duty to do so, it will 
not bar him of relief on the score of negligence or acquiescence. 
The bringing of an action against the partners, and recovering 
a verdict against the survivor of them, does not prevent the 
deceived party from seeking relief in equity. Rawlins v. 
Wickham, 28 L. J., Ch. 188. 

If parties to an agreement provide for the settlement of dis- 
putes arising out of the contract by the arbitration of persons 
mentioned in the agreement, or to be determined when the dis- 
putes arise, this does not oust the ordinary tribunals of juris- 
diction in such disputes. But if a contract provides for the 
determination of the contractor's claims and liabilities by the 
judgment of a particular person, everything depends on his de- 
cision, and until he has spoken, no right arises which can be 
enforced either at law or in equity. Scott v. The Liverpool 
Corporationy 28 L. J., Ch. 230. 
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Deyisk. 

Testatrix devised all her real estate to trustees upon trust 
for three persons for life, with remainder to their issue in tail, 
^' and for default of such issue, then upon trust for the right 
heirs of my grandfather, Sir T. S., Bart, deceased, hy Mary, 
his second wife, also deceased, forever." It was held, hy the 
House of Lords, affirming the decision of Vice Cliancellor Ken- 
dersley, that the ultimate limitation created an estate tail 
special and not a fee simple. Vernon v, Wrighty 28 L. J., 
Ch. 198. 

Detinue. 

An attorney who receives his client's deed to keep for him 
and loses it, is prima facia liable to an action of detinue on 
the part of his client. Reeve v. Palmer^ 28 L. J., Gh. G. 
P. 168. 

False Imprisonment. 

To an action for assault and imprisoning plaintiff in a luna- 
tic asylum, plea, that plaintiff had conducted himself as a per- 
son of unsound mind and incapable of taking caie of himself, 
and as a person proper to be detained under due care and treat- 
ment ; that two medical certificates to the effect that plaintiff was 
of unsound mind and ought to be taken charge of, had been 
duly given as required by statute ; and that defendant had 
reasonable cause, and did tona fide believe the certificates to be 
true, and plaintiff to be a person of unsound mind and danger- 
ous to be at large, defendant being uncle of plaintiff and a pro- 
per person to act in that behalf, caused him to be confined, is 
bad, as the person ordering the cnnQnement of an alleged luna- 
tic is not protected by 8 & 9 Vict. c. 100, s. 99, and at common 
law he would only be justified if the person was in ftict a lunatic, 
which the plea did not allege. Fletcher v. Fletcher^ 28 L. J., 
Q. B. 134. 

Limitations, Statute of. 

Testator, by will, gave all his real and personal property to 
his wife, out of which he desired that she would discharge all 
his legal debts and enjoy the surplus for her life ; and at her 
decease the property was to be divided as in the will mentioned. 
A farm servant of testator left his wages from time to time in 
his master's hands, and it was agreed between them that the 
debt thus due should carry interest. Testator died in 1837« 
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In a suit instituted after death of testator's widow, in 1864, for 
administration of his estate, the statute of limitations was held 
not to bar arrears of interest upon the sum left by the 
servant in testator's hands. Blower v. Blower ^ 28 L. J., Ch, 
181. 

Landlord and Tenant. 

It is only the lessor or the person who stands in the situa- 
tion of landlord, and not any one who derives title from the 
lessor, who can, under 4 Geo. 2, c. 28, s. 1, sue a tenant for 
double value when there has been a holding over after deter- 
mination of the tenancy. Blatchford v. Cole^ 28 L. J., C. 
P. 140. 

Legacy. 

Where a sum directed by testatrix to be set apart for an an- 
nuity was bequeathed, on death of annuitant, to such of testa- 
trix's nephews and nieces as should be " then" living, and the 
child and children of such of them as should be " then" dead, 
it was held, that the children of a nephew who was dead at 
the date of the will were entitle to participate, and that their 
interest vested at the death of testatrix. In re Faulding*s 
TrustSy 28 L. J., Ch. 217. 

Master and Servant. 



An action is not maintainable by the representative of a de~ 
ceased workman against his master,, if the deceased's own neg- 
ligence materially contributed to the injury of which he died, 
even though the master be guilty of personal negligence. 
Semble, that it is negligence in the manager of a mine to keep 
in his employ a banksman whom he knew habitually neglected 
a rule important for the safety of other workmen. Senior v. 
Ward, 28 L. J., Q. B. 139. 

Will. 

Testator gave leasehold premises to M. R. for life, and at 
his death to A. R. and her children ; but if they should die 
without issue, in that case the property was to be divided be- 
tween four persons, nominatim. A. R. had no children either 
at the death of the testator or of the tenant for life. A. R. 
took only an estate for life, with remainder to her children. 
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The rule in Wild's case has no application to personalty, ^uds- 
ley V. Horn, 28 L. J., Ch. 293. 

BANKRUrTCY. 

The diitie3 of an accountant are very well defined in lie 
Bunting 33 L. T. Rep. 208. It will suffice in this place merely 
to direct to them the reader's attention : it will not be neces- 
sary to repeat them. 

CnAaTER-PAUTY. 

It was held by the Court of Appeal, in Be Mattos v. Grtbson, 
33 L. T- Rep. 193, that although a court of equity will not 
decree specific performance of a charter-party, it will restrain 
the owner from employing the vessel in a diflerent manner from 
that agreed upon whether such employment be expressly for- 
bidden or not. 

Contract. 

In a preliminary conversation between B. and C. as to wool 
B. had for sale, B. said that, besides his own clip of wool, he 
had bought the clips of some of his neighbours (naming them ;) 
and that altogether the quantity was 2300 stones, a hundred stones, 
more or l:ss. Shortly after this C. wrote to B. that D. desired him 
to offer " for your wool" 16s. per stone, delivered, &c. B. replied 
accepting the offer. In pursuance of this contract B. tendered 
2505 stones, which D. rejected on the ground of excess of 
quantity. The preliminary conversation was held to be admis- 
sible to show to what the contract referred ; and by a majority of 
the court, that the written contract did not make it a condition 
that the quantity should not exceed 2300 by more than 100 
stones ; that it was a question for the jury whether the excess 
was so unreasonable as to entitle the defendant to reject the 
wool tendered. Macdonald v. Longhottom, 33 L. T. Rep. 
200.* 

♦ *-Lnw Times,'' June IS, 1859. 
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